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STATEMENT OF QUESTIONS PRESENTED 


- Whether the Federal Power Commission has jurisdic. 
tion and authority under Section 4 of the N atural Gas 
Act (a) to suspend as a “‘change’’ of ‘‘rate schedule’? a 
price provision embodied in an unmodified contract on 
file and effective as a ‘‘rate schedule,’ and (b) to initi- 
ate under Section 4(e) of the Act a proceeding to de- 


termine reasonableness of that price. 


. Whether the Natural Gas Act requires presentation of 
“‘rate-base, cost-of-service’’ studies in order to prove; 
that a contract price is ‘‘just and reasonable’’ in a pro- 
ceeding under Section 4 of the Natural Gas Act. | 


- Whether, in a proceeding under Section 4 of the Natural 
Gas Act in which the scope of the proceeding is limited | 
to the issue of reasonableness of the price in only one} 
contract among many such contracts of the owners | 
involved, there is a statutory requirement that inde-' 
pendent producers introduce ‘‘rate-base, cost-of-serv- | 
ice’’ evidence in order to prove that the contract price | 
is ‘‘just and reasonable’’ under Section 4. | 


. Whether, having found that there was no affiliation be- | 
tween sellers and buyer, that the ‘‘contract was entered | 
into at arm’s length in a competitive market,’’ that | 
evidence indicates the price in issue would not have a | 
“‘substantial impact’’ upon ultimate consumers, and that | 
the price in issue ‘‘falls within the range of prices paid 
to other producers in the pricing area,’’? the Federal | 
Power Commission erred in failing to make the ultimate | 
conclusion that the contract price in issue had been | 
shown to be just and reasonable. 


. Whether the Federal Power Commission may modify | 
a contract filed and effective as a rate schedule by setting | 
aside a price provision of the contract, without having | 
made an express finding upon substantial evidence, as | 








required by Section 5 of the Natural Gas Act, that the 
contract price in issue is unreasonable or otherwise 
unlawful. 


. Whether the Federal Power Commission erred in re- 
fusing to make basic and ultimate findings of fact 
required by evidence as to ownership of the gas in- 
volved, impossibility of applying the ‘‘rate-base, cost- 
of-service’’ formula, and other circumstances relating 
to the issue of reasonableness of the contract price. 


. Whether, as a result of acts of the Federal Power Com- 
mission, Petitioners have been denied property without 
due process of law. 
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Section 154.94(c) of the Regulations is invalid 
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‘‘Suspension’’ unlawfully modifies the con- 
tract 


B. 
C. The Commission ignores judicial construe- 
D. 


- The Commission’s construction of the ‘‘just and 
reasonable’’ standard and statutory burden of 
proof are erroneous; the Commission erred in 
concluding that the contract price had not been 
shown to be reasonable 
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A. The ‘‘just and reasonable’’ standard is a zone 
of reasonableness, is not identical to the ‘‘end 
result test,’’ and may be applied without evi- 
dence of ‘‘rate-base, cost-of-service’’ 


. The Commission is not precluded from deter- 
mining reasonableness upon evidence drawn 
from the competitive market 


. Where a single rate rather than an entire 
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conclusions required by the evidence 
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without due process of law 
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EpiscopaL THEOLOGICAL SEMINARY OF THE SoutHwest; First 
NationaL Bank or: Loneview, ‘TEXAS, AS TRusTEE FOR 
THE Roy H. Lamp Memoria, Hoserran; THE Bisnop 
Quin Founpation; et al.,* | 

Petitioners, | 
v. 


FEDERAL Power Commission, | 
Respondent. 


On Petition for Review of Orders of the Federal Power 
Commission 


—___—_—___. 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


This is a joint and several petition, pursuant to Section 
19(b) of the Natural Gas Act, 52 Stat. 831 (1938), 15 U.S.C. 
§ 717r, and Section 10 of the Administrative Procedure Act 


* Petitioners are: Episcopal Theological Seminary of the South- 
west; First National Bank of Longview, Texas, as Trustee for the 
Roy A. Laird Memorial Hospital; the Bishop Quin Foundation; 
The Methodist Home, (successors in interest to Annie B. Laird, 
Independent Executrix of the Estate of Roy H. Laird, deceased) ; 
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of 1946, 60 Stat. 2438, 5 U.S.C. § 1009, for review of orders 
of the Federal Power Commission issued April 1, 1955, 
and April 14, 1958. (R. 3069, 3432). Petitioners,’ after a 
proceeding purportedly initiated under Section 4 of the 
Natural Gas Act, 52 Stat. 822 (1938), 15 U.S.C. § 717, are 
aggrieved by the Commission’s orders, and their applica- 
tion for rehearing has been denied. Jurisdiction is in this 
Court under Section 19(b) of the Act. Petitioners filed 
their Petition for Review on July 18, 1958, and seek review 
so that the Court may ‘‘decide all relevant questions of 


(Continued from preceding pave) 


Texie B. Davis Musser as Trustee for Jack M. Carson, Jr., (suc- 
cessor in interest to W. Dudley Taylor, Jr., Trustee for Jack M. 
Carson, Jr.) ; W. Dudley Taylor, Jr., as Trustee for Dudley Davis 
Taylor; Rose Rudman, as Executrix of the Estate of I. Rudman, 
deceased ; Janie R. Strength, as Executrix of the Estate of W. H. 
Strength, deceased; Bracken Oil Company; J. G. Catlett Com- 
pany; Fair Oil Company (successor in interest to R. W. Fair); 
Pan American Petroleum Corporation (formerly Stanolind Oil 
and Gas Company) ; Producing Properties, Inc., (successor in in- 
terest to Hollandsworth Oil Co.); Rudeo Oil and Gas Company; 
Sells Petroleum, Inc.; Skelly Oil Company; Strebor Oil Company, 
Ine.; Three States Natural Gas Company; Tintic Standard Min- 
ing Company; J. G. Barker; C. M. Beckett, Jr.; J. M. Brown; 
L. D. Brown; W. H. Bryant; Winifred Chapman; H. W. Coffield; 
J. L. Copeland; Texie Blalock Davis; Sam B. Hall, Jr.; B. W. 
Hemphill; E. Fred Herschback; Thelma Higgins; J. S. Hudnall; 
Arch Jarrott, Jr.; L. C. Johnston; Mrs. R. Bruce Johnston; 
Franklin Jones, Sr.; M. H. Jones; Hobart Key, Jr.; Will Y. Lan- 
caster; C. A. McLean; Roy Marcom; Ralph Massad; A. B. Miller; 
Morris H. Moore; Mrs. Beulah A. Ostrom; Jack L. Ostrom; Robert 
R. Ostrom; Bryan W. Payne; Robert B. Payne; G. W. Pirtle; 
Ernest F. Smith; Summerfield G. Roberts; Alice Snider; D. H. 
Snyder, ITI; Frank Davis Snyder; W. Dudley Taylor, Jr.; Win- 
ston Taylor; D. A. Thomas; Sam Trant; Lina M. Van Sickle, and 
Paul L. Whaley. 


1The sixty-two institutions, trustees, executors, corporations, partnerships, 
and individuals set forth, supra, will hereinafter be referred to as ‘‘ Petition- 
ers,’’? and the Federal Power Commission will be referred to as ‘‘the Commis- 
sion.’? The Natural Gas Act usually will be referred to as ‘‘the Act.’’ 
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law’’ and ‘‘hold unlawful’’ acts ‘‘in excess of statutory 
jurisdiction.’ ? 


STATEMENT OF THE CASE 


This case, one of the first involving independent pro- 
ducers’ contract prices under the Act, concerns the price! 
of gas produced in the Woodlawn Field, Harrison County, 
Texas, and sold to Mississippi River Fuel Corporation 
(‘‘Mississippi’’) (R. 2663-2777). Receipt of the price by 
at least seventy owners of the gas is at issue (R. 2847). 
By an order issued April 1, 1955 (R. 3069), the Commission 
suspended for a period of five months a half-cent escalation| 
from 13¢ per thousand cubic feet (Mcf) at 14.65 psia to 
13.5¢ per Mef, and by order issued April 14, 1958 (R. 3432- 
3438), ultimately ‘‘disallowed’’ the contract price. Both 
orders are now before this Court. | 


Background 


Approximately seventy-six persons, including Petition-| 


ers, are the owners of separate and distinct working in-! 
terests in thirty-three gas drilling units in the Woodlawn' 
Field (R. 2816-2821, 2847). Each of the thirty-three drilling 
units contains approximately 640 surface acres and one gas) 
well (R. 60). Each unit was formed by unitizing (2.e., 
combining) for development and production, gas rights 
under all or portions of the oil and gas leases covering, 
lands lying, as the case may be, within physical boundaries; 
of each unit.* (R. 74-75, 120-1, 218-221). Production from 


2 Section 10(e) of the Administrative Procedure Act of 1946, 60 Stat. 243, 
5 U.S.C. § 1009(e). 


3 The practical result of such unitizing is that in many instances a single; 
oil and gas lease may contribute tracts to more than one of the thirty-three 
units. Consolidation of several leases, or parts thereof, into a single drilling; 
unit also has the effect of converting all of these properties into one operation 
‘‘lease’’ for drilling and producing purposes. A well on any part of the 
unit is considered to be ‘‘located’’ on each lease contributing acreage to the 
unit, and production from that well is considered production from each lease 
for purposes of perpetuating the several leases by production. (See R. 1292-6). 
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each unit is allocated among the several tracts in the unit 
on a surface-acreage basis (R. 1749). If more than one 
person owns the working interest in the lease covering a 
tract, the production allocated to that tract is distributed 
among them in proportion to their respective percentages 
of ownership. (See e.g., Highland Lake Gas Unit, R. 2816- 
2821, 2438-2444). In turn, owners of working interests 
must pay royalties on the basis of the volume of production 
allocated to the tract and at the rate prescribed in the 
lease agreement between the working interest owner and 
the royalty owner applicable to the particular tract (R. 
1009, 1019-22, 1292-6). 


In the Woodlawn Field, as is generally the case where 
several leases contribute acreage to a unit, the working 
interest owners, by operating agreements, appointed the 
owner of the largest interests—Pan American Petroleum 
Corporation (formerly Stanolind Oil and Gas Company)‘ 
—to act as operator of each unit, but each non-operating 
owner, as is also generally the case, retains a voice in unit 


operations. (See R. 7475, 120-1, 218-221, 366-8). Each 
owner retains the right to dispose separately of his share 
of unit production. In the event he fails to do so, the 
operator is given authority, revokable by the non-operator, 
to dispose of the non-operator’s share for the non- 
operator’s account (R. 120-1). 


From two to as many as sixteen persons own undivided 
interests in the gas produced from each of the thirty-three 
units operated by Pan American (R. 2816,° 174-199). Own- 


4 Referred to herein as ‘‘Pan American.’’ 


5 The percentages of ownership at the time of hearing appear at R. 2816- 
2821. In the manner prescribed by the Commission’s regulations, the Com- 
mission has been advised of succession of interests. The notices of succession 
are filed by the Commission with the ‘‘rate schedule’? (R. 51-52, 229-31), 
but are not listed in the record certified to this Court. Changes filed in 
April, 1956, 1957, and 1958, are set forth in the Appendix to this Brief. As 
is shown by these percentages, Pan American and Continental Oil Company 
are owners of the largest interests. 
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ership varies widely from unit to unit, and many of the 
parties own interests in only one unit (R. 2816-2821). 


As operator, Pan American delivers the raw, unproc- 
essed, commingled gas at the wellhead on each unit into the 
field gathering system owned by Mississippi (R. 3283-3284). 
Delivery and sale of the gas are under the terms of a 
twenty-year sales contract executed on April 3, 1951, by 
Pan American and Continental Oil Company (“Conti- 
nental’’), a non-operating owner, as sellers, and Missis- 
sippi, as buyer (R. 2663). A few of the owners, including 
Gulf Oil Corporation (‘‘Gulf’’), (R. 2832-2843), have ex- 
ecuted separate instruments selling their shares of the 
gas to Mississippi by formally ratifying the contract of 
April 3, 1951, but the majority of owners have elected to 
sell their shares under the terms of that contract without! 
formal execution of a separate instrument of sale. Under' 
both arrangements, the operator delivers the gas to Mis-| 
sissippi in undivided streams, receives payment from Mis-| 
sissippi under the price provisions of the April 3, 1951| 
contract or ratifications thereof, and accounts to the re-| 
spective owners for the proceeds from deliveries in pro-| 
portion to the varying percentages of ownership of the 
total volumes produced from each unit. (R. 107-8, 2805- | 
2821). | 


Consideration for sale of Petitioners’ gas is set forth in 
the unamended price provision of the contract, requiring | 
payment by Mississippi of 13¢ per thousand eubic feet from | 
April 3, 1953 until April 3, 1955, and 13.5¢ from April 3, 
1955 until April 3, 1957, with other specified payments 
over the term of the contract (Contract, Art. VIII, R.' 
2679-80). 


This contract is but one of many such contracts executed | 
by some of the owners, as independent producers of natural | 
gas, under which they sell gas produced from other fields | 
and areas to other purchasers. For example, at the time | 
of the hearing Pan American had more than one hundred | 
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and fifty gas sales contracts on file with the Commission 
(R. 287-290); Continental had more than one hundred 
seven contracts on file (R. 2869-2876); and other owners, 
including Bracken Oil Company, Rose Rudman, as Execu- 
trix of the Estate of I. Rudman, deceased, Rudco Oil and 
Gas Company, and Skelly Oil Company, were also selling 
under other contracts in various counties in the vicinity 
(See e.g., List at R. 741-2, 757, 767, 777). 


The Commission was also well aware that oil and gas 
operations of producers such as Pan American, a subsidiary 
of Standard Oil Company (Indiana) (R. 370), Continental, 
Gulf and Skelly are not confined to the Woodlawn Field, 
and that they own producing oil and gas leases located in 
many parts of the mid-continent area. Roughly speaking 
that area is bounded on the east by Illinois and Mississippi, 
on the north by North Dakota and Montana, on the west by 
Utah, and on the south by New Mexico, Texas and Louisi- 
ana. Obviously, in addition to the ‘‘jurisdictional’’ sales of 
gas referred to above, they all make numerous ‘‘non-juris- 
dictional’’ sales of gas, oil and condensate, and in most 
instances their operations also include refining and the 
marketing of petroleum products. 


The scope of the proceeding before the Commission was 
limited to the question of reasonableness of the half-cent 
escalation in the price of gas for the sale in the Woodlawn 
Field (R. 3-5). That sale represents a very small segment 
of either the interstate gas operations or of the total busi- 
ness transacted by several of the Petitioners. It should, 
therefore, have been obvious that for all practical purposes, 
it was impossible to determine, with an acceptable degree 
of accuracy, the ‘‘cost’’ of that small segment—especially 
where the segment itself consisted of at least seventy-six 
separate and distinct ‘‘costs,’’ ignoring the fact that any 
given producer’s ‘‘costs’’ would vary from lease to lease. 





c 


The Commission’s Suspension Order 


On July 16, 1954, the Commission issued orders requiring 
independent producers to file as ‘‘rate schedules’’ all con- 
tracts effective on June 7, 1954.° On October 19, 1954, 
Pan American filed the Woodlawn Field contract (R. 2662), 
stating that the contract in its entirety constituted the ‘ ‘rate 
schedule,’”’ and, by amendment on Nevember 23, 1954, that) 
the filing was on behalf of non-operators authorizing the 
operator to file on their behalf or concurring in the filing. 
The few owners who had formally ratified the contract, 
among them Gulf, also filed the contract as ‘‘rate sched- 
ules’’ applicable to sale of their shares of the gas (See R. 
2830-2843). The Commission designated the operator’s| 
filing as ‘‘Pan American Petroleum Corporation (Op-| 
erator) et al. FPC Gas Rate Schedule No. 31’’ (See R. 2662) 
and 3069), and the Gulf filing as “‘Gulf Oil Corporation 
FPC Gas Rate Schedule No. 22’? (See R. 2830-2845). | 
Subsequently, by ad hoc determination and change of regu-| 
lations, the Commission ruled that the filing by the operator | 
is the ‘‘rate schedule”’ of all owners, including Petitioners, 
who had not physically signed an instrument covering sale. 
of their shares of the gas.’ | 





On March 2, 1955, in involuntary compliance with See- | 
tions 154.94(a) and (c) of the Regulations, Pan American, | 
on its own behalf and on behalf of non-operators, filed 
‘“notice’’ of a ‘‘change’’ of the ‘‘rate schedule’’ (R. 2805- | 
2821), stating that under the contract already effective as | 
Petitioners’ rate schedule, the price on April 3, 1955, would | 


be 13.5¢ per Mef (R. 2806).* On February 4, 1955, Gulf | 





6 These orders are a part of the Commission’s Regulations under the Act; | 
pertinent portions are reproduced in the Appendix to this Brief, ‘Rate | 
schedule’? was defined as the ‘‘basie contract and all supplements or agree- | 
ments amendatory thereof effective and applicable on and after June 7, 1954,’? | 


7 Order No. 190, 21 Fed. Reg. 7616 (Oct. 4, 1956). See Section 154.91 of | 
the Commission’s Regulations in the Appendix to this Brief. 





8 The filing also involved an automatic reimbursement of portions of a : 
tax levied by the State of Texas which is not pertinent to the instant case. 
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filed a substantially similar notice that the same price 
would apply to its share of the gas after April 3, 1955 (R. 
2832-2844). 


On April 1, 1955, the Commission suspended Petitioners’ 
13.5¢ contract price, and ordered that a hearing be held 
concerning reasonableness of the price of 13.5¢ in a pro- 
ceeding under Section 4 of the Act (R. 3069). On April 6, 
1955, the Commission advised Gulf that its identical filing 
was effective as of April 3, 1955 (R. 2845), and since that 
date, Gulf has received the contract price for its share of 
the commingled gas (See R. 2846), while orders of the 
Commission prohibit receipt by Petitioners.° 


The Hearing Before the Commission 


Between June 15, 1955, and May 29, 1956, a consolidated 
hearing, 18 days in length, was held in Docket Nos. G-8697 
and G-8696, the former involving Petitioners and the latter, 
Continental (R. 3-5, 3282).*° 


The producers established that the contract price was 
the product of arm’s length negotiations in a highly com- 
petitive market (R. 61-65, 72, 78-84, 3301-03) ; that the entire 
price provision of the unmodified contract was negotiated 
as an entity (R. 78-84); that in both a business and eco- 
nomic sense, the price provision is a single entity (See R. 
112-114, 1828-29, 2053) ; that none of the parties could domi- 
nate or control the price in the market area; and, that the 
producers in no sense did or do operate in a monopoly 
situation (See R. 3302).” 


9 A petition for review of the suspension order was dismissed on the grounds 
that it was prematurely filed. (Stanolind Oil and Gas Co., et al. Vv. FPC, 236 
F. 2d 824 (5th Cir. 1956) ). 

10 Another consolidated proceeding, Docket No. G-9097, is not involved here 
(See R. 3433-4). 

11 For example, at the time of negotiation, Pan American produced only 
5.154% of the natural gas produced in the Texas portion of the market area, 
and Continental owned only 0.533% (R. 2521). During the month of Janu- 
ary, 1951, Pan American produced only 4.1062% of the total production in 
the Louisiana portion of the market area, and Continental only 3.5617% 
(BR. 3302). 
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During negotiations, the producers had at least six al- | 
ternative purchasers of the Woodlawn gas (R. 62-63), and | 
the purchaser had numerous alternative sources of supply | 
in the market area (See R. 2526, 2527). The price “‘ceiling’”’ | 
was not dictated by the producers, but was, in fact, imposed | 
by the purchaser (R. 82-85). | 


The producers also established that the price of 13.5¢ | 
for gas delivered after April 3, 1955, was well below the | 
commodity value of the gas and below value to the pur- 
chaser in the then current market. Statistical analyses and 
indices, measuring ‘‘real’’ prices in terms of changes in | 
purchasing power of the dollar as shown by the BLS Index 
on the 1947-49 base and the cumulative fluctuation of price | 
from 1951 through 1954, showed that the price on April 3, | 
1955 should have been between 16.92 and 15.22¢, instead 
of 13.5¢ established by the contract written four years 
earlier (See R. 1870-1892). While there had been a cumu- 
lative rise in price levels of 41% from 1951 through 1954, 
the Woodlawn price provision limited the cumulative rise 
in price level to only 8% during the same period (RB. 1891). 
Analyses of data shown on reports of interstate pipeline 
companies on file with the Commission also established that 
the cumulative increase in initial prices of newly negotiated 
contracts covering sales to interstate pipelines by producers 
in Texas and Louisiana, was 3.5¢ per Mef from 1951 
through 1954 (R. 1829-1833), and, by comparison with these 
prices, had the Woodlawn price been negotiated in 1955, 
the price would have been at least 15.5¢ instead of 13.5¢ 
per Mef as set by the contract, and it would be sixteen years 
before the price of Petitioners’ gas could equal prices in 
the same competitive market at the time of hearing (R. 
1832) (See also R. 2222). In the Southwest gas supply 
region, initial prices in then recently negotiated contracts 
in the competitive market ranged from 15¢ through 20¢ 
per Mecf (R. 2200), and current offers to Pan American 
ranged from 13.5¢ through 16¢ per Mef (R. 2203), and, to 
Continental, from 17 to 25¢ per Mef (at 15.025 psia) (R. 
1654). 
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The producers also showed that the Woodlawn contract 
committed to the purchaser a ‘‘considerable’’ reserve in 
comparison to others in the area (R. 3283) ; that at the time 
deliveries began the field was new, untapped, and in no 
way depleted (R. 76-77); that characteristics of the re- 
serve and circumstances of delivery were readily adapt- 
able to fluctuating demands of a purchaser and provided 
considerable flexibility in adjusting pipeline capacity to 
meet peak load demands (R. 77), advantages seldom 
available in other sources of supply; and, that the Wood- 
lawn Field is some 200 miles closer to the purchaser’s ulti- 
mate market than other large reserves in the Gulf Coast 
area (R. 76), this distance factor being a distinct advantage 
to a purchaser (See R. 2221). 


The producers also showed that the half-cent escalation 
had no adverse effect upon value of the gas to the pur- 
chaser, that the gas could be marketed by it, and that 
there would be no impact upon an ultimate consumer. Using 
as an example one of the industrial consumers in Missis- 
sippi’s market (R. 396), the producers showed that in 
the St. Louis, Missouri, area the price of natural gas would 
have to rise from the then current price of 21¢ per Mef to 
33.0¢ per Mef before gas would reach the price of indus- 
trial ‘‘C’’ fuel oil, an alternate fuel, and that the price of 
gas would have to rise from 21¢ to 29.5¢ before gas would 
reach the price of coal, another alternate fuel (R. 405-16, 
2193). An analysis was also presented of the absence of 
impact upon customers of the major utility customer of 
Mississippi, the Laclede Gas Company of St. Louis, Mis- 
souri, and showed that for a household consumer the price 
of fuel oil was 47% above the price of gas, the price of 
hand-fired coal was 24% above the price of gas, and that 
the price of stoker coal was then 5% above the price of gas 
(R. 1833-1836). The producers also cited the Commission’s 
findings in the last rate proceeding involving Mississippi 
which indicated that Mississippi’s own rates had already 
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been adjusted to give effect to the price provisions of the 
producers’ contract.” | 


The producers submitted that the half-cent escalation was 
reasonable, and that there could be no adverse effect upon 
an ultimate consumer. | 





The Question of “Conventional Rate-base, Cost-of-Service” 
Evidence 


The producers also introduced evidence demonstrating 
that it was impossible to present and improper to attempt’ 
to use ‘‘conventional rate-base, cost-of-service’’ evidence. 
The evidence is that: | 


(1) the contract was only one among many such con- 
tracts of many of the numerous owners (R. 287-290) ; 


(2) the producers do not have any of the characteristics| 
of public utilities to which the ‘‘rate-base, cost-of-service’’| 
method can be feasibly applied, in that the producer sells a 
commodity and does not render a ‘‘service’’; that pro- 


ducers possess no franchises or monopoly advantages and| 
must operate in competition in exploration for and develop- 
ment of producing properties, and sale of natural gas; 
and that because of the great risks and uncertainties of, 
exploration, discovery, and development, there can be no 
relationship between investment and costs, and the quanti- 
ties of oil, gas or other commodities jointly produced and 
separately sold (R. 1842-50, 1300-1314) ; | 


(3) as is the case in the Woodlawn Field (R. 3284), 
gas is usually produced as a joint product with oil or other'| 
liquids over which the Commission has no jurisdiction, and| 
it is impossible to segregate from joint investment and 
costs, a ‘‘cost’”’ attributable to gas for the necessary allo- 
cations to find a ‘‘rate-base, cost-of-service’’ for a sale of 
natural gas (See R. 1840-43) ; | 





12 Re Mississippi River Fuel Corp., 12 F.P.C. 151, 157 (1953). 
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(4) joint costs and investment vary widely without 
relation to reserves found or quantities sold (R. 1300-01), 
including prices ranging from 25¢ per acre to $2,652.52 
per acre in public sales of merely prospective oil and gas 
mineral rights (R. 2388-2390); widely varying geological 
and geographical expenses from area to area and field to 
field (R. 1276-7); widely varying seismographic crew ex- 
penses ranging from $15,000 per month to $100,000 per 
month (R. 1277) ; and wide variations in the cost of drilling, 
ranging from $50,000 for completion of a 5,000 foot well to 
$200,000 for completion of a 12,500 foot well (R. 1315) ; 


(5) the ownership and ‘‘property’’ relationships in the 
industry are such that they cannot be simplified for prepa- 
ration of the ‘‘rate-base, cost-of-service’’ for each indi- 
vidual owner (See R. 1286-1296), since, as is the case in 
the Woodlawn Field (R. 2816-2821), there is multiple divi- 
sion of ownership from lease to lease and ‘‘within’’ the 
lease itself (R. 1293-1296) ; 


(6) there is a complete lack of relation between these 


joint costs, as such, and ‘‘incentive’’ to the producer to 
explore for natural gas, or to the ratio of gas to the other 
commodities jointly found and produced (R. 1300-02, 
1312-14). 


No rebuttal to this evidence was presented. 


The Commission’s Decision 


The Examiner’s decision was issued on February 8, 
1957 (R. 3278), and exceptions were filed by the producers 
on April 19, 1957. 


On April 14, 1958, the Commission issued its order adopt- 
ing the Examiner’s findings and conclusions. The find- 
ings were, inter alia, that there was no affiliation between 
the sellers and buyer (R. 3303), that the contract was en- 
tered into at arm’s length in a competitive market (R. 
3302-03), that the evidence indicated that the half-cent 
escalation would not have a ‘‘substantial impact’’ upon 
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ultimate consumers (R. 3305), that the evidence was such 
that inference could be drawn that ‘‘numerous practical 
difficulties would accompany an attempt to apply a rate- 
base, cost-of-service formula .. .’? (R. 3306), and that 
the contract price ‘‘falls within the range of prices paid 
to other producers in the pricing area’’ (R. 3308). 





The Commission concluded, however, that the contract 
price was a ‘‘change’’ of ‘‘rate schedule”; that the dif- 
ference in treatment of Gulf and other owners was not un- 
lawful; and, that the producers had failed, ‘‘as a matter 
of law,’’ to sustain the burden of proof because a producer 
must submit ‘‘rate-base, cost-of-service’’ evidence in the 
‘<eonventional’’ form. Thereupon, the Commission en- 
tered its order ‘‘disallowing’’ receipt of the contract price 
of 13.5¢ (R. 3482). | 


Rehearing was denied on June 6, 1958 (R. 3496). 


STATUTES AND REGULATIONS | 


Statutes involved are Sections 4, 5 and 19 of the Nat- 
ural Gas Act, 52 Stat. 822, 823, 831 (1938); 15 U.S.C. 
§§ 717¢, 717d, 717r (1946), and Sections 8 and 10 of the 
Administrative Procedure Act of 1946, 60 Stat. 241, 243, 5 
U.S.C. §§ 1007, 1009. Regulations involved are Sections 
154.91-154.94 of the Commission’s Regulations under the 
Natural Gas Act. All are reproduced in the Appendix to 
this Brief. 


STATEMENT OF POINTS 


I. The suspension order is invalid; the Commission had 
no jurisdiction or authority to proceed under Section 4. 
of the Natural Gas Act because the 13.5¢ contract Brice 
is not a ‘‘change’’ of ‘‘rate schedule.”’ 


II. The Commission erred in concluding that Petitioners 
failed to sustain the burden of proving the contract price 
just and reasonable, and in ‘‘disallowing”’ receipt of the 
contract price. 
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A. The Commission failed to review the evidence in 
terms of the zone of reasonableness of the ‘‘just and 
reasonable’’ standard, and erroneously held, as a 
matter of law, that Section 4 of the Act does not 
permit a determination of reasonableness in the ab- 
sence of ‘‘conventional rate-base, cost-of-service’’ 
evidence. 


. Where only one rate among many is in issue, there 
is no requirement that ‘‘conventional rate-base, cost- 
of-service’’ evidence be presented. 


. Evidence was sufficient to satisfy requirements of the 
Act, and the Commission erroneously failed to con- 
clude that the contract price is just and reasonable. 


III. The Commission unlawfully modified Petitioners’ 
contract without having made, as required by Section 5 of 
the Act, an express finding that the price is unreasonable. 


IV. The Commission failed to make basic and ultimate 
findings of fact and conclusions as required by substantial 
evidence with the result that the Commission acted arbi- 
trarily, abused its discretion, and violated Section 8(b) of 
the Administrative Procedure Act of 1946, 60 Stat. 242, 
5 U.S.C.A. § 1007(b). 


V. By unlawfully suspending and disallowing receipt 
by Petitioners of the contract price, the Commission has 
deprived Petitioners of property without due process of 
law in violation of the Fifth Amendment to the Constitu- 
tion of the United States. 


SUMMARY OF ARGUMENT 


I. Under the Natural Gas Act, once a bilateral contract 
is filed and becomes effective as a rate schedule, the Act 
does not require, or permit, the filing of a change or new 
schedule, under Section 4 of the Act, unless the parties 
to a contract actually reform or modify the filed agree- 
ment. This is the clear import of the notice and filing 





15 


requirements of Sections 4(d) and (e) of the Act, and of 
constructions of the Act in United Gas Pipe Line Com- 
pany v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and 
Memphis Inght, Gas and Water Division, et al., v. FPO, 

U.S. App. D.C. , 290 F. 2d 402 (1957). If the par- 
ties have not modified the filed contract by a modification 
cognizable as such in contract law, the Commission has 
no authority to suspend, as a ‘‘change’’ of rate schedule 
under Section 4, a price provision of the unmodified con! 
tract already on file and effective as a rate schedule. In 
the absence of such a ‘‘change,’’ the Commission also has 
no authority to initiate a proceeding under Section 4(e) 
and cast upon a company the burden of proving ‘‘reason- 
ableness’’ of a provision of the filed contract and effective 
rate schedule. 


The Commission cannot by regulation or policy remove 
these limitations or enlarge its jurisdiction. Section 
154.94(c) of the Regulations under the Natural Gas Act} 
purporting to declare mere ‘‘operation’’ of a price pro! 
vision in a filed contract to be a ‘‘change’’ of ‘‘rate sched- 
ule’? under Section 4, thus is inconsistent with the Act 
and judicial construction, is invalid, and is an assumption 
of power not delegated by Congress under Section 4 of 
the Act. 








Petitioners’ contract price has not been snodified since 
execution of the contract on April 3, 1951, nor changed 
after the contract was filed and became effective as a rate 
schedule. Suspension of the contract price was unlawful, 
and the proceeding under Section 4(e) was void ab initio, 


II. The Commission’s conclusion of law that Petitioners 
could not sustain the burden of proof under Section 4(e) 
without submittal of ‘‘conventional rate-base, cost-of- 
service’’ evidence is a misconstruction of the statute. Con- 
trary to the Commission’s construction, the ‘‘just and rea- 
sonable’? standard of the Act is a zone of reasonableness, 


and is not synonymous with the judicial ‘‘end result”’ 
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test or the ‘‘lowest reasonable rate’’ proviso in Section 
5(a) of the Act. By long-established precedents, limits 
of the ‘‘zone of reasonableness’? are measured by value 
of service, on the one hand, and confiscation on the other. 
A rate is reasonable if it falls beneath the upper limit of 
the zone, and there is no requirement under Section 4(e) 
that evidence also be submitted to show what rate would 
be barely non-confiscatory. By applying only the ‘‘lowest 
reasonable rate’’ test, the Commission failed to review the 
evidence as required by the statute and iniposed a burden 
of proof contrary to statutory requirements. 


The Commission also erred in misconstruing the statu- 
tory standard in a Section 4(e) proceeding limited solely 
to the issue of reasonableness of the price in only one con- 
tract among many such contracts of the producers involved. 
The ‘‘end result’? test is inapplicable in such a proceed- 
ing, and ‘‘rate-base, cost-of-service’’ evidence is not re- 
quired to—in fact, cannot—establish reasonableness of 
the one price involved. Because of necessity for myriad 
allocations of substantial overhead and company-wide in- 
vestment and expenses and the assumptions required, the 
courts and commissions long have recognized that it is im- 
proper to attempt to determine reasonableness of a single 
rate among many rates by that method. In order to ap- 
ply that method to the one price in issue in this case, it 
would be necessary to submit at least seventy-six ‘‘system- 
wide’’ ‘‘rate-base and cost-of-service’’ studies, based not 
only upon thousands of allocations of ‘‘costs’’ related 
to the hundreds of other gas sales contracts and diverse 
business, social and economic activities of the owners, but 
also upon more guesses as to allocation of costs between 
jointly produced commodities. 


There is ample authority and construction of the rea- 
sonableness standard for determining reasonableness of 
Petitioners’ contract price without reference to intricate, 
contrived ‘‘cost-of-service’’ studies. The Commission’s 
findings established reasonableness, and the Commission 
erred in failing to make the necessary conclusions. 
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The Commission’s attempt to buttress its action by cite! 
tion of City of Detroit v. FPC, 97 U.S. App. D.C. 260, 230 
F. 2d 810 (1955) is founded upon a misinterpretation of 
that case, and there is no statutory bar to a conclusion 
that Petitioners’ contract price is just and reasonable. 


III. Under the Act as construed by the Supreme Court, 
the Commission cannot modify a contract filed as a rate 
schedule except under Section 5(a) of the Act, and then 
only 7f the Commission specifically finds, upon substantial 
evidence, that the contract price is unreasonable or unlaw- 
ful. ce Disallowsries of receipt by Petitioners of the con- 
tract price in a proceeding under Section 4, is a modifica- 
tion, equivalent to physical striking of a provision of the 
contract. No finding of unreasonableness of the price 
provision was made or lawfully could have been made in) 
a Section 4(e) proceeding, and ‘‘disallowance’’ is, there- 
fore, unlawful. | 


IV. The record contains complete, substantial evidence) . 
as to ownership of interests, impossibility and impractic- 
ability of presenting ‘‘cost-of-service’’ data, and absence! 
of impact of the price upon an ultimate consumer. The 
Commission refused to make findings and conclusions rele- 
vant to reasonableness of the price under the standard| 
and principles that should have been applied, as required) 
by countless judicial decisions and Section 8 of the Ad- 
ministrative Procedure Act of 1946. Such failure was| 
prejudicial to Petitioners, and renders invalid the Com:| 
mission’s decision. | 





V. In issuing the suspension order, the Commission 
acted beyond its jurisdiction under Section 4 of the Act and 
unlawfully; in reviewing the evidence and reaching its, 
decision, the Commission misconstrued the ‘‘just and rea-, 
sonable’’ standard of the Act and failed to accord to Peti-| 
tioners the substance of the hearing required by Section) 
4(e) of the Act. Orders thus issued are invalid and deprive. 
Petitioners of property without the due process of law 
guaranteed by the Constitution. | 
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ARGUMENT 


L THE COMMISSION HAD NO JURISDICTION OR AUTHORITY TO SUSPEND 
THE CONTRACT PRICE OR TO INITIATE A PROCEEDING UNDER 
SECTION 4(e) OF THE ACT. 

Conditions precedent, established by Section 4 of the 
Act, to Commission jurisdiction to suspend Petitioners’ 
contract price and to initiate a proceeding under Sec- 
tion 4(e) have never been fulfilled. 


A. The 13.5 cents price is not a “change” of “rate schedule” 
under Section 4 of the Act. 


As filed with the Commission in October, 1954, and made 
effective as a rate schedule, Petitioners’ contract provided 
for the mutually agreed-upon price of 13.5¢ on April 3, 
1955 (R. 2663). When the operator of the units trans- 
mitted to the Commission a ‘‘change’’ solely to comply 
with provisions of Section 154.94 of the Commission’s 
Regulations, no new bilateral or mutually agreed-upon 
amendment, modification, or change of the contract already 
on file as the effective rate schedule was submitted, since 


mo change had been agreed upon. Nevertheless, the Com- 
mission accepted the ‘‘change,’’ issued the suspension or- 
der, and initiated a proceeding to determine lawfulness of 
a ‘‘change’’ of ‘‘rate schedule,’ citing as its authority 
Section 4 of the Act. These were invalid acts.¥ 


Section 154.93 of the Commission’s Regulations defines 
independent producers’ ‘‘rate schedules’’ as including ‘‘the 
basic contract and all supplements or agreements amenda- 
tory thereof... ’’. Section 4(c) of the Act requires the 
filing of such ‘‘schedules’’ showing rates and charges. The 
unambiguous language of the Act clearly indicates Con- 
gressional intent to establish for regulated companies, the 
public, and the Commission a procedure for making pub- 
lic the contractual arrangements between natural gas com- 


13 Particular reference is made to the invalid conclusion of law in subsection 
(c) of Section 154.94 of the Commission’s Regulations under the Natural 
Gas Act, set forth in the Appendix to this Brief. 
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panies and their customers. Obviously, public notice is 
an objective of the filing requirement. | 





Section 4(d) of the Act provides that no change in the 
filed agreements shall be effective except upon notice to 
the Commission and to the public, by filing “... new 
schedules stating plainly the change or changes to be made 
in the schedule or schedules then in force ...’’ (Emphasis 
supplied). Again, the statutory language emphasizes that 
where the provisions of the filed contract or schedule are 
to be replaced by a new agreement of which there has been 
no previous public notice, a mew schedule must be filed, 
and the Commission is afforded thirty days to review the 
new schedule, and given the power to suspend its effective- 
ness pending hearing. | 


In this case, there has been no ‘‘change’’ within the pur- 
view of the statute. No new contract or schedule has been 
agreed upon; not one single figure or comma of the con- 
tract filed in October, 1954, has been changed. As a ‘‘no- 
tice’’ of ‘‘change,’’ the document filed by Petitioners was 
but a fiction created by Commission regulations contrary 
to the Act—regulations declaring that there is a ‘‘change’’ 
of the contract and rate schedule, when in fact and law, 
there is no change. 


Under the Act as construed by the Supreme Court in 
United Gas Pipe Line Co. v. Mobile Gas Service Corp. 
350 U.S. 332 (1956), as well as under the Commission’s 
regulations, the basic contract is the producers’ rate 
schedule. Under that definition, sence October, 1954, the 
contract executed on April 3, 1951, has been and remains 
the schedule ‘‘in foree.’’ The same ‘‘schedule’’ was in 
force and was effective on the day of the filing of the 
‘“‘notice’’? and ‘‘change’’ and on the day the Commission 
issued its suspension order. The same ‘‘schedule’’ is in 
force and effective today, and will continue to remain in 
force and be effective until the contract is reformed. 
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The Commission itself has erroneously declared that a 
single price provision embodied in the contract on file as an 
effective rate schedule, and to which there has been no 
change, is a ‘‘change’’ and a ‘‘new schedule’’ within the 
meaning of the Act. By this device, the Commission seeks 
to amend the Act, to substitute the Commission’s own 
preferences for statutory provisions, and to avoid comply- 
ing with requirements of Section 5 of the Act prior to 
modification of a filed contract. So that price provisions 
already effective may be ‘‘suspended’’ and thus modified 
under Section 4, the Commission simply is requiring com- 
panies to file ‘‘notices’’ when there is, in fact and in law, 
no ‘‘new schedule”’ or ‘‘change’’ of the existing and effec- 
tive schedule.” 


B. Section 154.94(c) of the Regulations is invalid. 


The Commission’s declaration in Section 154.94(¢) of the 
Regulations that ‘‘operation’’ of a provision of a contract 
already on file and in force as a rate schedule constitutes 


an entirely ‘‘new schedule’’ requiring a new filing as a 
‘‘change’? which is subject to suspension under Section 
4(e), is clearly contrary to the Act. 


Section 4 of the Act contemplates physical replacement 
of an old schedule with a new and different schedule. As 
applied to contracts, the word ‘‘change’”’ in the Act clearly 
has a meaning normally applied in contract law—an 
amendment to, a modification of, or a supplement to the 
contract as written, which would change or replace a 
provision by inserting something other than that pre- 
viously agreed to by the parties and filed with the Com- 
mission. In the absence of such a ‘‘change’’ of ‘‘sched- 
ule,’’ there is nothing which the Commission may suspend, 


14 The Commission, of course, has authority under Section 5 to modify a 
filed contract after hearing, but has no authority under that Section or Sec- 
tion 4 to suspend the effective contract price during the course of such investi- 
gation and hearing . See United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., supra; Hope Natural Gas Co. v. FPC, 134 F. 2d 287 (4th Cir. 1943). 
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and nothing to constitute the subject matter of a hearing | 
and suspension under Section 4(e) of the Act. In short, | 
the conditions precedent spelled out by the statute, and | 
upon which Commission action must rest, are all non- 

exrstent. | 


Section 154.94(c) of the Regulations purports to modify | 
these statutory conditions and is a nullity. That section | 
and ‘Commission policies of similar import attempt to ex- | 
tend Commission powers under Section 4, but the Commis- | 
sion cannot thus extend its jurisdiction beyond that dele- | 
gated to it by the Act. The Supreme Court has often de- | 
clared that an administrative agency such as the Commis- | 
sion is a creature, not the creator, of law. In Manhattan | 
General Equipment Co. v. Commissioner, 297 U.S. 129, 134 | 
(1936), the Court stated: | 


‘The power of an administrative officer or board to | 
administer a federal statute and to prescribe rules and | 
regulations to that end is not the power to make law, | 
for no such power can be delegated by Congress, but | 
the power to adopt regulations to carry into effect | 
the will of Congress as expressed by the statute. A | 
regulation which does not do this, but operates to | 
create a rule out of harmony with the statute, is a | 
mere nullity. Lynch v. Tilden Produce Co., 265 U.S. | 
315, 320-322; Miller v. United States, 294 U.S. 435, 439, | 
440, and cases cited.”’ | 


See also FCC v. American Broadcasting Co., Inc., 347 | 
U.S. 284, 296-297 (1954); Peters v. Hobby, 349 U.S. 331 | 
(1955); Hobby v. Hodges, 215 F. 2d 754, 758 (10th Cir. | 
1954). | 


C. The Commission ignores judicial construction of the Act. 


In United Gas Pipe Line Co. v. Mobile Gas Service Cor- | 
poration, 350 U.S. 332 (1956), the Supreme Court made | 
very clear the limited nature of jurisdiction of the Commis- | 
sion and of its functions of review of contracts filed under | 
Section 4 of the Act. Notwithstanding these judicial pro- | 
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nouncements, a majority of the Commission has continued 
to apply regulations and policies inconsistent with judicial 
construction. 


In the Mobile decision, the Court held that public utility 
concepts applied by the Commission to filed contracts be- 
tween 1938 and 1956 were erroneously applied, and empha- 
sized that the ‘‘rate-making’’ and ‘‘rate-changing’’ powers 
of regulated companies were the same as existed under 
contract law, except as specifically limited in the Act (350 
USS. at 339, 343, 344) : 


. On its face, however, § 4(d) is simply a prohi- 
bition, not a grant of power. It does not purport to 
say what is effective to change a contract, any more 
than § 4(c) purports to define what constitutes a ‘con- 
tract’ that may be filed with the Commission. The 
section says only that a change cannot be made with- 
out the proper notice to the Commission; it does not 
say under what circumstances a change can be made. 
Absent the Act, a unilateral announcement of a change 
to a contract would of course be a nullity, .. . In short, 


§4(d) on its face indicates no more than that other- 
wise valid changes cannot be put into effect without 
giving the required notice to the Commission .. .”’ 


* * * * * * * * * * 


<<... All of the relevant provisions of the Act can 
thus be fully explained as simply defining and imple- 
menting the powers of the Commission to review rates 
set initially by natural gas companies, and there is 
nothing to indicate that they were intended to do more. 
Admittedly the Act presumes a capacity in natural gas 
companies to make rates and contracts and to change 
them from time to time, but nowhere in the Act is 
either power defined. The obvious implication is that, 
except as specifically limited by the Act, the rate- 
making powers of natural gas companies were to be 
no different from those they would possess in the 
absence of the Act; to establish ex parte, and change 
at will, the rates offered to prospective customers; or 
to fix by contract, and change only by mutual agree- 
ment, the rate agreed upon with a particular customer. 
No more is necessary to give full meaning to all the 
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provisions of the Act; consistent with this, § 4(d) 
means simply that no change—neither a unilateral 
change to an ex parte rate nor an agreed-upon change 
toa contract—can be made by a natural gas eae 
without the proper notice to the Commission . | 
* * * * * * * * * « 


‘‘Our conclusion that the Natural Gas Act does not 
empower natural gas companies unilaterally to change 
their contracts fully promotes the purposes of the Act. 
By preserving the zntegrity of contracts, it permits the 
stability of supply arrangements which all agree is 
essential to the health of the natural gas industry. sue 
The Act thus affords a reasonable accommodatio 
between the conflicting interests of contract stabilit 
on the one hand and public regulation on the other.’’ 
(Additional emphasis supplied). | 


Other than as limited by the Act, the law of contracts, 
therefore, is controlling upon the Commission, just as it 
is binding upon regulated companies. Cf. Phillips Petro- 
leum Co. v. FPC, F. 2d (No. 5695, 10th Cir., de- 
cided July 23, 1958). The Act ‘‘presumes a capacity” 
in natural gas companies to make contracts and ‘‘to 
change’’ them,” and by repeated use of the word **to74, 
the Court emphasizes a keystone of Section 4—where 
change of price is a valid ‘‘change’’ to the contract under 
contract law, then the transaction is a ‘‘change’’ of ‘‘rate 
schedule’’ under Section 4 of the Act, and notice must be 
filed. Conversely, where a change of price is not a change 
to the contract under contract law, then such events like- 
wise are not ‘‘changes’’ of a filed contract or rate schedule 
or a ‘‘new schedule’’ under Section 4(d) of the Act, and 
notice is not required and may not be filed. 





15 See also United States v. Chicago, M., St. P. § P. B. Co., 294 U.S. 499 
(1935) ; United States v. Illinois Central B. Co., 263 U.S. 515 (1924); Penn. 
Water and Power Co. v. Consol. Gas, Electric Light & Power Co., 184 F. 2d 
552 (4th Cir. 1950). 
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This is also the interpretation of the Act by this Court 
in Memphis Light, Gas and Water Division, et al. v. FPC, 
U.S. App. D.C. , 250 F. 2d 402, 406 (1957) : *° 


‘The Supreme Court’s opinion, in describing the 
relation of Sections 4 and 5, stated clearly that Sec- 
tion 4(d) was merely a requirement that the Federal 
Power Commission and the public be formally notified 
of any change made in any contract for the sale of gas 
by a natural gas company. 350 U.S. at page 339. The 
notice contemplated by Section 4(d) rs notice of the 
fact that the contracting parties have reformed thetr 
contract: * * * It is only at this point—after the parties 
have negotiated privately a new price term—that the 
Commission, under Section 4(d) and (e), mn any way 
becomes involved with the rate changing process. 
Nothing in Section 4(e) gives the Commission au- 
thority to assist the parties in negotiating a new price 
term.’’ (Additional emphasis supplied). 


Thus, ‘“‘change’’ and ‘‘new schedules,”’ as those terms 
are used in Section 4, refer to a reformation of a filed 
contract—the agreement by the parties to a modification 
of the existing contract currently on file and effective as a 
rate schedule, an amendment to or revision of the price 
provision previously agreed-upon and filed. 


The Commission itself recently has referred to the Su- 
preme Court’s holding in the Mobile case and limitations 
on its rate review functions (see Re Pan American Pe- 
troleum Corporation, et al., 19 F.P.C. 463 (1958)), but the 
Commission refuses to apply the Court’s construction 
to producers’ filed contracts.” The Commission simply 


16 The issue raised by Petitioners here is not affected by questions presented 
to the Supreme Court in petitions for writ of certiorari in the Memphis case. 
See FPC v. Memphis Light, Gas and Water Division, et al., S. Ct., No. 694, 
Oct. Term, 1958, 26 L.W. 3207 (1958). 


17 The Commission is also inconsistent in its views on ‘‘changes’’ under 
the Act. Changes in the cents per Mef charged under pipeline ‘‘cost-of- 
service’? tariffs are not classified as changes of rate schedule. Under these 
tariffs, the filed schedule contains a formula by which the price per Mcf 
fluctuates from month to month. These formulae are clearly set forth in 
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continues to rely upon its own prior decisions and cases 
which antedate interpretations by the Supreme Court and 
this Court—cases no longer authority, if they ever were, 
for the Commission’s conclusions. | 


The pre-Mobile case of Mississippi Power and Light Co. 4 
v. Memphis Natural Gas Co., 162 F.2d 388 (5th Cir. 1947 Ys 
did not relate to price provisions specifically set forth in 
a filed contract, but involved an arrangement which re- 
quired going outside of a filed contract to ascertain whether 
a new price should apply. Broad language in that decision, | 
quite similar to that used by the same court in Tyler Gas 
Service Co. v. United Gas Pipe Line Co., 217 F.2d 73 (5th 
Cir. 1954), can no longer be relied upon by the Commission. | 
In its decision in the Mobile case, the Supreme Court refer-, 
red to basic errors in the reasoning of the Court of Appeals 
for the Fifth Cireuit as to relationship of the Act and. 
contracts. | 


The pre-Mobile case of Mississippi River Fuel Corp. v. 
FPC, 121 F.2d 159 (8th Cir. 1941), also has no relevance! 
to the issue raised here. The decision, of course, antedates | 
the Mobile case, and the reported opinion clearly shows 
that the specific issue raised here was not ruled upon by the 
court in that case. (See 121 F.2d at 162-163). Moreover, 


the tariff, but fluctuation does not ‘‘change’’ the formula or the content of the| 
filed rate schedule. See Trunkline Gas Co. v. FPC, 247 F, 24 159, 160 fn. 1) 
(5th Cir. 1957); Re American Louisiana Pipe Line Co., 16 F.P.C. 779 (1956), 
18 F.P.C. 795 (1957); Be South Carolina Generating Co., 16 F.P.C. 52, 70) 
(1956); Re Houston Texas Gas § Oil Corp., et al., 16 F.P.C. 118, 137, 144-5! 
(1956); Be Permian Basin Pipeline Co., 12 F.P.C. 85, 94-5 (1953); Re Gulf 
Interstate Gas Co., 12 F.P.C, 116, 126-7, 130 (1953); Re Trunkline Gas Supply ' 
Co., et al, 9 F.P.C. 721, 729 (1950); Re Pennsylvania Water § Power Co.,| 
8 FRC. 1, 105, 1193, 1197-1206 (1949). Wholly apart from contract law, | 
the Couuhianon is applying to producers’ schedules a construction contrary to | 
that applied to pipeline company tariff formulae, and a construction contrary | 
to that of courts and commissions with respect to rate schedule provisions for | 
automatic adjustments. See City of Norfolk v. Virginia Electric and Power 
Co., 90 S.E, 2d 140, 11 PUR 3d 348 (1955); Boston Cons. Gas Co., v. Dept. | 
of Public Utilities, 72 N.E. 2d 543, 69 PUR (NS) 428 (1947); Re Virginia | 
Electric and Power Co., 4 PUR 3d 105 (1954); Re Brooklyn Burrough Gas 
Co., 100 PUR (NS) 271 (1953). 
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the opinion did not affirm sweeping claims by the Commis- 
sion of authority to suspend operation of a price provision 
where there is xo change of a contract filed as a rate sched- 
ule. The impropriety of applying that decision is high- 
lighted by the Commission’s reliance upon Midland Realty 
Co. v. Kansas City Power and Inght Co., 300 U.S. 109 
(1937),?* a case which the Supreme Court held in United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., supra, to be 
inapplicable to determination of the Commission’s juris- 
diction under the Natural Gas Act. Similarly, the Com- 
mission relied upon Union Dry Goods Co. v. Georgia Public 
Service Corp., 248 U.S. 372 (1919), and the Court of Ap- 
peals for the Third Circuit in its decision in the Mobile 
case, affirmed in United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., supra, held that decision likewise to be in- 
applicable and of no relevance to determination of the Com- 
mission’s jurisdiction under Section 4 of the Act. (See 
215 F. 2d 883 (3rd Cir. 1954)). 


Thus, the Supreme Court in the Mobile decision swept 


away whatever foundation may have existed for the Com- 
mission’s erroneous view that it has power to suspend 
specific price provisions in filed and unmodified contracts, 
and the entire development of the Commission’s position, 
from 1938 until the Mobile case, appears today as a history 
of misinterpretation of the Act, founded upon inapplicable 
case law.” 


Decisions by the Court of Appeals for the Fifth Cireuit 
in Bel Oi Corp. v. FPC, 255 F.2d 548 (5th Cir. 1958), and 
related cases cited by the Commission in denying Peti- 
tioners’ application for rehearing, are not controlling. As 


18 See Re Mississippi Ewer Fuel Corp., 2 F.P.C. 170-176. 


19 Justice Cardozo once wrote: ‘‘The half truths of one generation tend at 
times to perpetuate themselves in the law as the whole truths of another, when 
constant repetition brings it about that qualifications, taken once for granted, 
are disregarded or forgotten.’’ See Allegheny College v. National Chautau- 
qua County Bank of Jamestown, 246 N.Y. 369, 159 N.E. 173, 57 A.L.R. 980 
(1927). 
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the opinions show, that Court did not discuss or apply the 
constructions in the Mobile and Memphis cases, and based) 
its conclusion solely upon Mississippi Power & Light Co. 
v. Memphis Natural Gas Co., supra, and other language) 
relating to ‘‘favored nation’s’’ clauses.” The Commission| 
itself has recognized the distinction between contract 
clauses of that type and unmodified contract price pro-' 
visions such as that involved here. See Re Pan American’ 
Petroleum Corp., et al.,19 F.P.C. 463, 473 (1958). 


The issue here concerns specific prices set forth in the| 
contract already on file and effective as a ‘‘rate schedule.’’| 
This issue cannot be obscured by reference to dicta con-' 
cerning other facts, other types of agreements, or generali-' 
ties as to scope of federal authority over contracts in the! 
abstract. There is a basic legal distinction between price | 
provisions already embodied in detail in the rate schedule | 
and effective supplements, and changes of price provisions | 
which require a new ‘‘meeting of the minds’’ between) 
the parties. Cf. Phillips Petroleum Co. v. FPC, 227 F.2d. 
470 (10th Cir. 1955), and Cities Service Gas Producing Co. 
v. FPC, 233 F.2d 726 (10th Cir. 1956). | 


Whether the Commission considered its construction | 
more ‘‘desirable’’ for its purposes is not controlling. ‘‘De-' 
sirability’’ is not authority for administrative action which | 
attempts to require or permit by regulation or policy, acts | 
contrary to a statute enacted by Congress. Cf. Heitmeyer | 
v. FCC, 68 U.S. App. D.C. 180, 189, 95 F. 2d 91, 100 (1937) ; 
Mississippt River Fuel Corp. v. FPC, 82 U.S. App. D.C. | 
208, 214, 163 F. 2d 433, 439 (1947). Mere desire to have a| 
broader jurisdiction under Section 4 over a filed contract | 
containing specific price provisions, and declaring ‘‘opera- | 
tion’? of the price provisions to be a ‘‘new schedule,’ can- | 
not create such jurisdiction. 





20The Mobile decision criticized the Fifth Cireuit’s prior rulings on the | 
relationship of contracts and the Act. Yet, the Court of Appeals simply | 
cited its pre-Mobile holding, without reference to the subsequent construction | 
of the Act by the Supreme Court. 











D. “Suspension” unlawfully modifies the contract. 


As the Supreme Court stated in the Mobile case, a con- 
tract filed as a rate schedule ‘‘can be set aside only upon 
being found unlawful by the Commission.’’ To modify a 
contract, the Commission must specifically find, upon sub- 
stantial evidence after hearing, that the contract price pro- 
vision is unreasonable or unlawful. This may be done 
only under Section 5 of the Act, not under Section 4. Obvi- 
ously an order that ‘‘suspends’’ or sets aside a price provi- 
sion of a filed contract even for a period of five months, 
modifies the filed contract. Under Petitioner’s filed con- 
tract and rate schedule, the price from April 3, 1955 to 
September 3, 1955 was 13.5¢, yet the Commission prohi- 
bited receipt of that price. 


The ‘‘suspension’’ power under Section 4 cannot be thus 
applied to filed and effective schedules. Suspension of a 
contract modification or new schedule may be proper, but 
when the Commission seeks to ‘‘suspend’’ an already effec- 
tive contract and schedule provision, it must transgress the 


requirements for hearing and findings under Section 5, 
prior to modification. The obvious, logical conclusion is 
that the Commission’s construction of what is a ‘‘new 
schedule’’ is contrary to law. 

Suspension and the resultant modification of Petitioners’ 
contract were unlawful. 


Il. THE COMMISSION'S CONSTRUCTIONS OF THE “JUST AND REASON- 
ABLE” STANDARD AND STATUTORY BURDEN OF PROOF ARE 
ERRONEOUS: THE COMMISSION ERRED IN CONCLUDING THAT THE 
CONTRACT PRICE HAD NOT BEEN SHOWN TO BE REASONABLE 


While Petitioners’ sale may be ‘‘affected with a public 
interest’? and the contract price subject to regulatory re- 
view,2" Petitioners are not public utilities or monopolistic 
enterprises. As the diverse owners of a commodity, the 
sixty-two Petitioners ‘‘are in reality seliing gas which they 
own and are not, in the traditional sense, primarily fur- 


21 Nebbia v. New York, 291 U.S. 502, 525 (1934). 
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nishing a service to the public.’’ 7? Nevertheless, the Com- 
mission blandly ignores all distinctions and holds, ‘‘as a 
matter of law,’’ that Petitioners must contrive evidence in 
the ‘‘conventional’’ public utility form.” | 





The question before the Commission was reasonableness 
of one contract price, not of confiscation or ‘‘system-wide’’ 
rates, but according to the Commission, ‘‘the central issue 
is one of constitutional requirements and .. . statutory 
power.’’ The Commission’s constructions of the Act and 
interjection of ‘‘constitutional requirements’’ are patently 
erroneous. In the words of dissenting Commissioners, they 
are but ‘‘. .. an unnecessary effort to justify a purely 
utility type rate-base approach to gas sold by independent 
producers. ... ”’ *4 


A. The “just and reasonable” standard is a zone of reasonable- 
ness, is not identical to the “end result test.” and may be 
applied without evidence of “rate-base, cost-of-service.” | 


The proceeding arose under Section 4(e), not under 
Section 5(a) of the Act. That distinction was ignored by 
the Commission. | 





The ‘‘burden of proof’’ under Section 4(e) is simply to 
establish that a contract price is within the zone of reason- 
ableness, and therefore ‘‘just and reasonable.’? The ‘‘bur- 
den’’ under Section 4(e) is not to establish a ‘‘lowest rea- 
sonable’’ rate under the permissive criterion of Section 
5(a) of the Act, the rate at the brink of confiscation. ‘‘ Just 
and reasonable’’ and ‘‘lowest reasonable’’ are not inter-| 
changeable criteria; the former consists of the zone of 
reasonableness, a broad area in which the Commission is! 
free to act, while only the latter is synonymous to the ‘‘end/ 


22 Gulf Oil Corp. v. FPC, 255 P. 2a 556, 557 (5th Cir. 1958). 


23 The Commission’s conclusions of law applied in Petitioners’ case are set! 
forth in Re Union Oil Company of California, 16 F.P.C, 100 (1956), reversed! 
and remanded, Bel Oil Corp. v. FPC, 255 F. 2d 548 (Sth Cir. 1958). | 


2416 F.P.C. at 117. 
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result test,’? the judicial measure of confiscation. Yet, as 
the Commission’s opinion in Re Union Oil Company of 
California, 16 F.P.C. 100 (1956), shows, instead of review- 
ing evidence in terms of the statutory standard, the Com- 
mission refers only to ‘‘constitutional requirements,”’ ‘‘the 
end result test,’? and measures of confiscation, and uses 
these distinct tests interchangeably for the ‘‘just and 
reasonable’’ standard.” 


The Commission has misread judicial construction of the 
Act. In FPC v. Natural Gas Pipe Line Company of Amer- 
ica, 315 U.S. 575, 585-586 (1942), the Supreme Court recog- 
nized the ‘‘zone of reasonableness’’ within which the Com- 
mission is free to act, and held, contrary to the Commis- 
sion’s reading, that only the ‘‘lowest reasonable’’ limita- 
tion in Section 5(a) is the language of the Act which 
coincides with the constitutional prohibition, This Court 
correctly construed that holding in City of Detroit v. FPC, 
97 U.S. App. D.C. 260, 265, 230 F. 2d 810, 815 (1955) : 


<¢ | But we think section 5(a) does not mean that 
rates which are not the lowest reasonable rates cannot 
be ‘just and reasonable’ under section 4(a) .. . that is, 
section 5(a) permits but does not compel the Com- 
mission to go to the very limit of constitutional power. 
See Federal Power Commission v. Natural Gas Pipe- 
line Co., 315 U.S. pp. 585-586, 62 S.Ct. at pp. 742-743. 
If Congress had intended ‘lowest reasonable’ to be the 
uniform criterion it would not have relegated that 
standard to a proviso in section 5(a), but instead 
would have incorporated it in section 4(a). Moreover, 
it cannot be said that petitioners’ interpretation of 
section 5(a) is required by reason, in view of the obvi- 
ous practical difficulties which would result from fore- 


25 The Examiner referred to the ‘‘minimum standard’’ of the constitutional 
prohibition, and the existence above that prohibition of a ‘‘zone or band of 
unreasonableness above those minimum requirements and within which band 
reasonable rates might fall.’? But, the Examiner concluded that recent 
court decisions ‘‘have given rise to doubt as to the continued validity of 
those assumptions.’’? The doubt arose, not from court decisions, but from 
the Commission’s studied discarding of statutory standards in the Union Ow 
Company case (See R. 3301). 
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ing the Commission always to set rates at the very | 
brink of confiscation. ’’ | 


While this Court thus restated long established prece- | 
dent in regulatory law, the Commission has abandoned all 
precedent.”® | 


Long before ‘‘just and reasonable’’ were written into | 
statutes as a regulatory guide, the concept of reasonable- 
ness was a part of the common law, Cotting v. Godard, 183 | 
U.S. 79, 95 (1901), and both federal and state courts have | 
held that the reasonableness standard consists of a zone, | 


26 The language of the Courts may be compared with the following con- | 
fession of practices in the brief of the Federal Power Commission filed in | 
the Supreme Court, United Gas Pipe Line Company, ct al. v. Memphis Light, 
Gas and Water Division, et al., Nos, 23, 25, 26, Oct. Term, 1958, pp. 59-60: | 
‘*Not only are the rate standards applied by the Commission under Section 
4(e) the same as those of Section 5(a), but the rates fixed by the Commis- | 
sion as the result of a proceeding initiated under Section 4(e), as here, are 
no different from those which would have been fixed after a proceeding begun | 
under Section 5(a). This is so even though the judicial test of the lawfulness | 
of rates fixed by the Commission contemplates a zone of reasonableness. | 
Although the courts have properly employed a ‘zone of reasonableness’ concept | 
in reviewing rates fixed by regulatory commissions for the purpose of deter- | 
mining the rates’ validity as measured by constitutional standards, the Com- 
mission—the administrative agency charged with the fixing of rates—does not, | 
in determining rates in proceedings initiated under Section 4(e) or Section 
5(a), proceed on that basis; and the ‘‘ just and reasonable’’ rate fixed by the 
Commission is not a zone but a pinpoint.’’? (Additional emphasis supplied). 
Compare this with the opposite analysis by the Supreme Court in Montana. | 
Dakota Utilities Co. v. Northwestern Public Service Co., 341 U.S. 246, 251 | 
(1951): ‘‘Statutory reasonableness is an abstract quality represented by an | 
area rather than a pinpoint. It allows a substantial spread between what is | 
unreasonable because too low and what is unreasonable because too high. 
To reduce the abstract concept of reasonableness to concrete expression in | 
dollars and cents is the function of the Commission. It is not the disem- | 
bodied reasonableness but that standard when embodied in a rate which the | 
Commission accepts or determines that governs the rights of buyer and seller. | 
A court may think a different level more reasonable. But the prescription of | 
the statute is a standard for the Commission to apply ...’’ (Emphasis sup- 
plied). It is one thing for the Commission, in its discretion, to impose the | 
‘‘lowest reasonable rate’’ after an investigation by its own Staff, but quite | 
another to hold that a company has not made a prima facie case of reason- | 
ableness under Section 4 because it has not also submitted evidence to estab- | 
lish the ‘‘lowest reasonable rate’’ under Section 5(a). 
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the upper limit of which is defined by values received by a 
user of a ‘‘service,’’ and the lower limit of which is defined 
by the constitutional protection against legislative amposi- 
tion of confiscatory rates. The breadth of the reasonable- 
ness standard was well stated in Public Service Gas Co. v. 
Board of Public Utilities Commissioners, 84 N.J.L. 463, 
87 A. 651, 655 (1913) : 


‘|. . On the one hand a just and reasonable rate 
can never exceed, perhaps can rarely equal, the value 
of the service to the consumer. On the other hand, it 
can never be made by compulsion of public authority 
so low as to amount to confiscation. A just and reason- 
able rate must certainly fall somewhere between these 
two extremes, so as to allow both sides to profit by the 
conduct of the business, and the improvement of 
methods and increase of efficiency.”’ 


See also Covington and Lexington Turnpike Road Co., 
et al. v. Sandford, 164 U.S. 578 (1896) ; Illinois C. R. Co. v. 
ICC, 206 U.S. 441, 463 (1907); Simpson v. Shephard, 230 
U. S. 352 (1913); Banton v. Belt Line Ry. Corp., 268 US. 


413 (1925). 


The proper ‘‘legislative’’ function of a commission was 
well defined in Wichita Gas Co. v. Public Service Comm’n. 
of Kansas, et al., 2 F. Supp. 792 (Kan. 1933), mod. 290 U.S. 
561 (1934) : 


‘¢A ‘reasonable rate’ is not a particular decimal. A 
‘reasonable rate’ is one that falls within the zone of 
reason; it is a field, not a mathematical point. The 
lower limit of the zone of reason is confiscation, that 
is a denial of a net return sufficient to preserve the 
property and to attract capital necessary to enable the 
utility to discharge its public duties. A finding that 
a particular rate is reasonable is not, therefore, a find- 
ing that every other rate is either unreasonable or con- 
fiseatory. 

‘With the determination of the proper rate within 


that zone of reason, the courts are not concerned, for 
that is a legislative matter. Jurisdiction as invoked 
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here, and generally in such cases, the court decides! 
but one question: does the prescribed rate fall below 
the lower limit of the zone? ...”’’ | 


Historically, the courts have adhered to this definition 
of ‘‘just and reasonable,’’?* and it is this concept which 
was written into the legislative standard of the Act. See! 
FPC v. Hope Natural Gas Co., 320 U.S. 591, 616 (1944). 
Under the Act, the courts have enunciated the ‘‘end result) 
test’’ as the judicial test of the lower limit of the zone of 
reasonableness and measure of the ‘‘lowest reasonable 
rate.”? See FPC v. Natural Gas Pipeline Company of 
America, supra; FPC v. Hope Natural Gas Co., supra; 
Colorado Interstate Gas Co. v. FPC, 209 F. 2d 717, 727 
(10th Cir. 1954), rew’d., other grounds, 348 U.S. 492 (1955). 
This does not mean that the courts have rewritten the leg- 
islative ‘‘just and reasonable’’ standard to replace the zone 
of reasonableness with the ‘‘end result test’’ and to elimi- 
nate the Commission’s proper legislative and discretionary, 
functions. It is the Commission which has confused legal 
theory, refused to apply the statutory standard, reversed) 
roles with a court in a confiscation case, and erroneously 
imposed the burden of proving, not that a rate is within 
the zone of reasonableness under Section 4, but what is the 
brink of confiscation under Section 5(a). | 





In a proceeding under Section 4 of the Act, a particular 
rate or price may be shown to be ‘‘just and reasonable’’ by, 
establishing that it is below the upper limit of the zone of, 


27 See Denver Union Stockyard Co. v. United States, 304 U.S. 470 (1938) ; 
Jacksonwille Gas Co. v. City of Jacksonville, 286 Fed. 404, 409 (1923) ; Edison! 
Light and Power Co. v. Driscoll, et al., 25 F. Supp. 192, 193 (E. D. Penn. 
1938), rev’d. other grounds, 307 U.S. 104 (1939); Public Service Gas Co. v.| 
Board of Public Utilities Commissioners, 84 N.J.L. 463, 87 A. 651, 655,) 
(1913); New England Tel. and Tel. Co. Vv. Public Utilities Comm’n., 94 A.,| 
2d 801 (Me. (1953)); Waukesha Gas and Electric Co. v. Railroad Comm’n., 
181 Wis. 281, 194 N.W. 846, 849, 850 (1923); Alexandria and W. Railway} 
Co. Vv. Bailroad Comm’n of Louisiana, 143 La. 1067, 79 So. 863, 864 (1918); 
Wisconsin Telephone Co. v. Public Serv. Comm’n, 232 Wis. 274, 287 N.W. 122,) 
144 (1939). ! 
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reasonableness as measured by values received by a pur- 
chaser. This upper limit is not related to constitutional 
tests of Commission-imposed rates under Section 5(a), 
but is one factual demarcation of the legislative zone within 
which the Commission is free to review contracts in terms 
of ‘‘pragmatic adjustments’’ and to conclude that the con- 
tract price agreed-upon is reasonable and not contrary 
to the public interest. The courts have never imposed any 
evidentary requirements upon the Commission in carrying 
out its discretionary functions within this zone under Sec- 
tion 4, and have never said that it is impossible to show 
that a given rate or price is beneath the upper limit un- 
less the lower limit, 2.e., the confiscatory brink under Sec- 
tion 5(a), is also shown. Thus, ‘‘constitutional require- 
ments’’ referred to by the Commission were not raised by 
the producers and were entirely irrelevant. There was no 
statutory bar under the Act to review of the agreed-upon 
price by reference to the substantial evidence of value of 
Petitioners’ commodity. 


The Commission has misconstrued the statute and erred 
in refusing to review the evidence and make the necessary 
conclusion that the price was within the zone of reason- 
ableness, and, therefore, just and reasonable. 


B. The Commission is not precluded from determining reason- 
ableness upon evidence drawn from the competitive market 


The Commission’s own findings compelled the conclu- 
sion that the contract price is reasonable. 


The Commission found that the price was established at 
arm’s length by competition in a competitive market, and 
that the ability of the producers to sell and the price at 
which they sell their commodity is determined by competi- 
tion. The price ‘‘ceiling’’ was, in fact, imposed by the 
purchaser who had numerous alternative sources for gas. 
Thus, regardless of unascertainable ‘‘costs’’ or the Com- 
mission’s theory as to ‘‘constitutional requirements,’’ the 
Commission could not rewrite the contract, eliminate a 
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price controlled by competition, impose a fictitious ‘‘cost’’+ 
fixed price, and seek to require a purchaser to pay a higher 
price shown by theoretical ‘‘costs.’’ Under the Act and 
their contracts, the producers, unlike the conventional 
utility, cannot be awarded a higher price than that fixed 
by their contract and the competitive market, and a con- 
tracting purchaser cannot be compelled to pay a higher 
price—he simply can ignore the producers and buy else- 
where in the competitive market. | 


Judicial construction of ‘‘constitutional requirements’’ 
does not bar a conclusion of reasonableness in this situa- 
tion without reference to fictitious ‘‘costs.’’? In 1942, the 
concurring opinion in F'PC v. Natural Gas Pipeline Co., 
supra, cited ‘‘the correct principle’? of Covington and 
Lexington Turnpike Co. v. Sandford, supra, and empha- 
sized that the scope of judicial review even on the constitu- 
tional issue is not tied to a result shown by particular 
forms of evidence, and that where economic or business 
influences were such that ‘‘costs’’ had no relation to the 
value of a ‘‘service,’’ the Constitution does not require 
that rates be fixed by reference to ‘‘costs.’? Two years 
later, in FPC v. Hope Natural Gas Co., 320 U.S. 591 
(1944), the majority of the Court adopted this definition 
of the scope of judicial review in rate cases, and relieved 
the judiciary of requirements for particular forms of evi- 
dence to determine ‘‘constitutional requirements.’’ These 
opinions simply limited the scope of judicial review by re- 
vision of ‘‘fair value’’ guideposts, and did not impose a! 
‘‘constitutional requirement’’ that original cost evidence 
in ‘‘conventional’’ form always be presented.*® 


28 See particularly opinions by Mr. Justice Frankfurter in both the Natural! 
Gas Pipeline Company and Hope Natural Gas Company cases, Mr. Justice 
Reed’s opinion in the Hope Natural Gas Company case, and the opening! 
paragraphs of Mr. Justice Jackson’s opinion in the same case. In Colorado) 
Interstate Gas Co. v. FPC, 324 U.S. 581 (1945), the Court did not discuss 
the constitutional limitation, but only the question of whether Section 1(b) 
of the statute was a bar to inclusion in a rate base of production properties 
at an ‘‘actual legitimate cost.’’ The Court would have reached the con-| 








36 


The following year in Market Street Railway Co. v. 
Railroad Comm’n. of California, 324 U.S. 548 (1945), the 
Court further elaborated upon the exact scope of the ‘‘con- 
stitutional’’ test under the due process clauses, and at the 
outset specifically declined to rule on the question of 
whether value of service could measure both limits of the 
zone of reasonableness, considering the question abstract 
to the case before it. However, the Court made clear that 
the judiciary is not always to apply ‘‘end result’’ criteria 
listed in the Hope case, but must consider whether the rates 
in question derive from a monopolistic situation, or from 
overriding economic forces. According to the Court, ‘‘end 
result’’ criteria of the Hope case are not a universal deter- 
minative of ‘‘constitutional requirements,’’ but can prop- 
erly be applied only to the rates of a company, which, as 
a monopolistic enterprise, controls price levels. The Con- 
stitution cannot be invoked to protect fictitious ‘‘cost’’- 
fixed prices where price and value involved are controlled 
by economic and business conditions, and no monopoly 
exists. In either situation, the Constitution protects what 
actually exists, as shown by evidence to establish that fact. 
The Constitution, therefore, looks to facts, and is not but 
a rule of evidence requiring that a form of evidence be 
presented. 


Findings adopted by the Commission are that the pro- 
ducers in no sense operate in a situation such as was before 
the Court in the Hope case. Regardless of ‘‘costs,’’ even if 
such could be determined, the value of their commodity 
is determined by the market—both interstate and intra- 
state—and the producers cannot control price in the market 


stitutional issue only on review of the case in terms of the ‘‘end result’’ test, 
“¢g question not here under the limited review granted the case.’’ Only four 
justices actually concurred in the Commission’s rate technique. Four justices 
dissented, and a fifth, Justice Jackson, concurred on the statutory construction 
but restated his ideas as to proper methods of pricing gas. The opinion of 
the majority specifically recognized that as a commodity gas has ‘‘value’’: 
324 U.S. at 603. 
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area.”” As the Supreme Court has indicated in other con- 
texts, regulation must not operate in a vacuum. Where 
regulation is superimposed upon an existing economic struc- 
ture, constitutional tests and statutory standards must be 
applied in terms of the competitive situation which ac- 
tually exists and not in terms of fictitious data derived 
from an assumed monopolistic situation. | 


In Baltimore and O.R. Co., et al. v. United States, et al., 
345 U.S. 146 (1953),*" the Court considered the issue of 
whether it was always imperative that the Interstate Com- 
merce Commission consider ‘‘cost-of-service’’ studies. The 
Court reviewed factors relating to value of service and 
concluded that a showing of whether the rate imposed was) 
‘‘compensatory’’ was not required, and that, as the issue 
related to only one rate among many rates of the respond- 
ents, the due process clause was not violated by fixing rates 
without reference to ‘‘cost-of-service’’ studies. See also 
RCA Communications, Inc. v. United States, 43 F. Supp. 


29 One aspect of the economic situation controlling producers’ prices was 
recognized by this Court in the City of Detroit v. FPC, 97 U.S. App. D. C.! 
260, 268 fn. 12, 230 F. 2d 810, 818, fn, 12: 


. . If the Commission were uniformly to apply the field price system, 
all risks of exploration and development would be placed upon the pipe-; 
line company. On the other hand, if the Commission gives the companies| 
their option, the traditional rate base system would naturally be chosen 
whenever costs of production exceed the field price. In that event, no! 
risks of exploration, development, or production would fall upon the 
companies, and it would appear that a small margin of profit would suffice 
to encourage such activity. It is doubtful that the same margin of| 
profit would be required as might be received by producers who bear their} 
own risks,’ 


30In FCC v. ECA Communications, Inc., 346 U.S. 86 (1953), the Court 
said: ‘‘Of course, the fact that there is substantial regulation does not 
preclude the regulatory agency from drawing on competition for complemen-; 
tary or auxiliary support. Satisfactory accommodation of the peculiarities of! 
individual industries to the demands of the public interest necessarily requires, 
in each case a blend of private forces and public intervention.’’ See also! 
McLean Trucking Co. v. United States, 321 U.S. 67, 86, 87 (1944). 


31 Facts are set forth, post. 
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851 (S.D. N.Y. 1942); Raihoay Express Agency v. Umted 
States, 6 F. Supp. 249 (S.D. N.Y. 1934). 


The Commission has simply misconstrued ‘‘constitu- 
tional requirements,’’ prejudged the issue, and assumed 
that only one form of evidence may demonstrate whether 
a price is non-confiscatory. The Commission ignored the 
evidence and its own findings as to price levels in a com- 
petitive market where unascertainable and _ fictitious 
‘‘eosts’? neither control price nor determine values. 

The Commission has erroneously demanded a form of 
evidence which is not only not essential, but is also irrele- 
vant as a matter of law. 


C. Where a single rate rather than an entire body of rates is in 
issue, the “end result” criteria are inapplicable, and there 
is no statutory requirement that conventional “rate-base, 
cost-of-service” evidence be submitted 


The scope of the proceeding before the Commission un- 
der Section 4(e) of the Act extended solely to the issue of 
reasonableness of a single price of a single commodity sold 
under a single contract which constitutes only one among 
many such contracts of the many owners involved.* Under 
long established precedent and statutory construction, ‘‘end 
result’? criteria did not apply, and proof of reasonable- 
ness did not depend upon the ritual of presentation of 
‘¢eonventional rate-base, cost-of-service’’ studies. 


A ‘‘precise mathematical calculation’? does not deter- 
mine reasonableness when but one rate is in issue, and 
reasonableness may be determined by the factors relating 
to value of service and the one price in issue. 


This Court recognized these rules in Chicago Board of 
Trade v. United States, 96 U.S. App. D.C. 56, 59, 223 F. 2d 
348, 351 (1955) : 


32 As the Commission was fully aware, at the time of the hearing, the 
Woodlawn contract was only one of more than one hundred fifty similar con- 
tracts of Pan American on file with the Commission. Other owners, of course, 
are also engaged in other activities. See Statement of the Case, supra. 
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‘‘.. . The charge is for a single service among many| 
services and involves a very small segment of the 
carrier’s business. The standard set by the Supreme 
Court for system-wide determinations—‘rates which) 
enable the company to operate successfully, to main-' 
tain its financial integrity, to attract capital, and to! 
compensate its investors for the risks assumed’ [Cit-! 
ing Federal Power Commission v. Hope Natural Gas| 
Co., 320 U.S. 591 (1944)]—is inapplicable to the de-| 
termination of a single rate among many rates. In' 
the first place mathematically precise calculations of 
rates of return and costs cannot be made in respect! 
to minute segments of a huge business. The allocated | 
proportions of many factors are infinitesimal, too small | 
for precision. In the second place, to achieve a fair'| 
rate of return for a whole system, composed of many 
services, the rates on some services must necessarily | 
be above the norm and on other services below it. 


‘‘The Interstate Commerce Commission early met, 
the problem of a rate for carriage of a single com-| 
modity. In 1905 [Citing Central Yellow Pine Asso. v.| 
Illinois C.R. Co., 10 I.C.C. 505, 539-540] the Commis- | 


sion pointed out the difference between such a rate | 
and an entire system of rates. It said the question | 
whether the revenue yielded by all the rates is a) 
fair return has ‘only a very remote, if any practical, | 
bearing on the reasonableness of a rate on a single 
article of traffic.? On the other hand, it said, the rea-_ 
sonableness of a single rate depends upon ‘the value, | 
volume and other characteristics affecting the trans-' 
portation of the particular commodity.’ That deci-| 
sion of the Commission was affirmed by the Supreme | 
Court. [Citing Illinois Cent. R. Co. v. Interstate | 
Commerce Commission, 206 U.S. 441 (1907)] The 
rule has been referred to in other cases by the Com-| 
mission [Citing Bridgeman-Russell Co. v. G. L. T. Cor-| 
poration, 61 I.C.C. 260, 267 (1921)] and by the Court. | 
[Citing Northern Pacific R.R. Co. v. Department of | 
Public Works, 268 U.S. 39 (1925)] The old Com-' 
merce Court referred to it. [Citing Lehigh Valley R. | 
Co. v. United States, Com. Ct., 204 F. 986 (1913)]. So) 
far as we can ascertain, that rule is well-established | 
law.’’ (Emphasis Supplied). 
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Reasoning supporting the rule was set forth in Inter- 
state Commerce Commission v. Union Pacific R. Co., 222 
U.S. 541, 549 (1912): 


‘‘This concession, of course, does not cover the ques- 
tion at issue, but it does fix a starting point. It estab- 
lishes an important fact in dealing with the difficult 
question of determining what is a reasonable rate on 
a particular article. Where the rates as a whole are 
under consideration, there is possibility of deciding, 
with more or less certainty, whether the total earn- 
ings afford a reasonable return. But whether the 
carrier earned dividends or not sheds little light on 
the question as to whether the rate on a particular 
article is reasonable. For, if the carrier’s total in- 
come enables it to declare a dividend, that would not 
justify an order requiring it to haul one class of goods 
for nothing, or for less than a reasonable rate. On 
the other hand, if a carrier earned no dividend, it 
would not have warranted an order fixing an unrea- 
sonably high rate on such article. . . . The reason- 
ableness of rates cannot be proved by categorical 
answers, like those given where a witness, may in 
terms, testify that the goods were worth so much per 
pound or the service is worth so much a day. Too 
many elements are involved in fixing a rate on a par- 
ticular article, over a particular road, to warrant re- 
liance on such method of proof. The matter has to be 
determined by consideration of many facts.’’ 


The Court has made clear that the issue of reasonable- 
ness, or even of confiscation, where only one rate among 
many is in issue, cannot be determined by what the Fed- 
eral Power Commission now terms the ‘‘end result test’’ 
or the ‘‘conventional rate-base, cost-of-service’’? method. 
See Dayton-Goose Creek R. Co. v. United States, 263 U.S. 
456 (1923); ICC v. Chicago G. W. R. Co., 209 U.S. 108 
(1908) ; Atlantic Coastline Railroad Co. v. North Carolina 
Corp. Comm’n., 206 U.S. 1 (1907). 


A similar question was before the Court in Baltimore 
and O. R. Co., et al. v. United States, 345 U.S. 146 (1953). 
Railroads, alleging that maximum rates prescribed for 
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shipment of certain vegetables were confiscatory because 


insufficient to cover alleged ‘‘costs’’ of carriage, had’ 
sought to introduce ‘‘cost-of-service’’ evidence, and in the | 
District Court had moved to remand the case ‘‘for the 
sole purpose of administrative determination by said Com- | 
mission of the cost of transporting vegetables.’’ (Balti-| 


more and O. R. Co. v. United States, 105 F. Supp. 631 
(E.D. Mo. 1952)). The District Court held that the carriers 
had had opportunity to present the evidence and dismissed 
the action, but the Supreme Court did not decide the case 
on that issue. The Court noted that the sole basis for the 


charge of confiscation was that the rates would produce | 
less revenue than ‘‘costs,’’ and that it was the commis- | 
sion’s position that actual proof of this allegation could | 


not invalidate the order because a single rate cannot be 


held to violate the due process clause simply because it is | 
‘‘shown’’ to be ‘‘non-compensatory’’ by ‘‘cost’’ studies. | 
The Court found that the rate change was but a ‘‘minor | 
alteration’’ of a ‘‘vast, complex network of rates,’’ and | 
cited the numerous factors considered by the commission ! 


relating to value of service and circumstances of trans- 


portation of the commodities.* Stating the ‘‘absolute | 
necessity for considerable flexibility in rate-making,’’ the | 
Court concluded that the commission was correct, and that | 


under such circumstances, the due process clause cannot 


be construed as a bar to fixing rates without reference to | 


‘‘cost-of-service’’ for a single service.* 


33 Among the factors were (1) the value of the commodity, (2) comparison 


of commodity values, (3) comparison of rates on the same commodities in | 
different sections of the country, (4) comparison with rates on other com- | 
modities, (5) special characteristics which add to or subtract from expense | 
of transportation such as refrigeration, (6) perishability, (7) claim hazards, | 
(8) competing rates, (9) possible harmful effect of the rates on prices in 


the ultimate markets (See 345 U.S. at 149-50). 


34 See also RCA Communications v. United States, 43 F. Supp. 851 (S.D.N.Y. | 
1942), wherein the court stated: ‘‘A carrier does not have a constitutional | 
right to any specified rate of return on a particular class of service so long as | 
it is not denied a fair return on its business as a whole. Northern Pac. Ry. v. | 
North Dakota, 236 U.S. 585, 35 8. Ct. 429, 59 L.Ed. 735, L.R.A. 1917 F. 1148, | 
Ann. Cas. 1916 A-1.’’ 
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In Railway Express Agency v. United States, 6 F. Supp. 
949 (S.D.N.Y. 1934), the court rejected arguments that by 
applying this rule, the commission applied a standard of 
reasonableness contrary to that of the statute. After com- 
parison of rates and reference to circumstances of value of 
service, the commission had ordered a rate reduction, and 
the court approved commission rejection of ‘‘cost-of- 
service’? studies (6 F. Supp. at 253) : 


‘<Indeed, it seems to us that the Commission’s chal- 
lenge of these costs is entirely supportable, for it 
would be almost impossible accurately to show by such 
cost schedules what the actual cost of carrying a 
particular commodity was when that commodity was 
but one of thousands of different kinds of commodities 
carried by the railroads. Consequently, it would be 
almost, if not quite, impossible to establish that a 
rate on any individual commodity was confiscatory. 


‘To attempt to show that the rate prescribed for 
the carriers of a single one of many thousand com- 
modities is confiscatory or indeed unreasonable is in- 
herently very much more difficult than to make such 
showing in respect to the rate prescribed for a homog- 
enous service, such as that furnished by a city traction 
line or by an electric public utility.”’ 


The principle has also been applied to pipeline rates. In 
Brundred Brothers v. Prairie Pipe Line Co., et al., 68 I.C.C. 
458 (1922), rates for transportation to only two points 
were assailed by complainants whose only evidence per- 
tained to earnings of defendant pipelines. As to these data, 
the commission concluded (68 I.C.C. at 460, 462, 466) : 


‘‘But where, as here, only individual rates are 
assailed the fact that in the past defendants’ opera- 
tions have been profitable is not of controlling impor- 
tance. Bridgeman-Russell Co. v. G. L. T. Corporation, 
61 I.C.C. 260 .. .”’ 


* 2 # * * * * # bs * 


‘<Defendants have shown that the increased rates in 
issue are reasonable as compared with other rates for 
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pipeline services. If defendants’ earnings are exces-' 
sive such fact might require a general reduction in all 
of their rates, but we would not be warranted in re- 
quiring any reduction in these particular rates below! 
the level of the other rates. We, of course, cannot| 
pass upon the reasonableness of all of defendants’ 
rates under the issues and upon the record in this'| 
case.”’ 


Thus, the Interstate Commerce Commission, with court | 
approval, determines reasonableness of a particular price | 
or rate without reference to contrived ‘‘rate-base, cost-of- 
service’’ studies.*° 


Before the Federal Power Commission, Petitioners’ legal | 
position was wholly consistent with regulatory practices, | 
judicial construction of statutory requirements for reason- | 
ableness, and commentaries upon the question.** Yet, the 
Commission inflexibly concludes that the statutory zone of | 
reasonableness standard is identical to the razor’s edge of | 
confiscation, and that, ‘‘as a matter of law,’’ reasonable- 
ness of the one contract price in issue may not be shown | 
by comparisons of rates and price levels, but only by a 
full-dress, ‘‘conventional rate-base, cost-of-service’’ show- | 
ing. This is completely contrary to constructions by the 


35‘ Although long usage alone does not necessarily establish the sound- | 
ness of the principle, it is well to recognize that the application of a rate- | 
making rule which restricts rates to narrow limits by giving controlling weight | 
to the cost standard or any other single mathematical test, would be wholly | 
repugnant to the concepts of rate-making that have been applied by both | 
the Commission and the courts throughout the life of the Act.’’ Shinn, Reason- | 
able Freight Rates, p. 107 (1952). 


36 ‘“Now and then a hardy soul, equipped with simple faith and a calculat- | 
ing machine, essays the adventure of rates based upon the true costs of par- 
ticular services. The feat is, of course, technically impossible, for value | 
judgments or empirical rules are essential to the distribution of overhead. | 
A calculation of the real cost of transporting cottonseed in less than carload | 
lots from Lampassas, Texas, to Kankakee, Illinois, is a stubborn exercise in | 
imputation.’’ Hamilton, Cost as a Standard for Price, 4 Law & Contemp. | 
Prob. 321, 329. (Cited in State of New York v. United States, 331 U.S. 284, | 
335 fn. 33 (1947)). 
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courts and other commissions. The overall ‘‘end result 
test’? does not apply, but the Commission seeks to impose 
upon Petitioners the burden of proving wholly irrelevant 
matters such as ‘‘revenue requirements of the industry”’ 
it regulates.** 


Only ten days before issuance of the final order modify- 
ing Petitioners’ contract, the Commission in Re Pan Amer- 
ican Petroleum Corporation, 19 F.P.C. 463 (1958), took 
note of practical and legal difficulties of attempting to ap- 
ply the ‘‘conventional’’ public utility method. For ex- 
ample, in Petitioners’ case, that method would entail an 
attempt to calculate at least seventy-six such ‘‘rate-bases’”’ 
and ‘‘cost-of-service’’ studies for scores of diverse en- 
tities, and thousands of minute allocations, if such were 
possible, not only with respect to the several commodities 
jointly found and produced but also with respect to the 
numerous diverse, non-jurisdictional activities of the in- 
stitutions, corporations, and individuals owning the com- 
modities produced from the Woodlawn Field units.*® This 
sterile and endless ritual is not required either by the Act 
or the Constitution; as a matter of law, reasonableness of 
the single price in issue could have been determined by 
Petitioners’ evidence of value of one of the commodities 
they sell, price levels in the market, value to the purchaser, 


37 As to comparisons of rate levels, see Baltwmore and O. B. Co., v. United 
States, et al., 345 U.S. 146 (1953); Youngstown Sheet and Tube Co., et al., 
v. United States, 295 U. S. 476 (1935); Louisville and Nashville RB. Co. v. 
United States, 238 U.S. 1 (1915); Baltimore and O. RB. Co. v. U.S., 65 F. 
Supp. 962 (W.D. Pa. 1946); Railway Express Agency v. United States, 6 F. 
Supp. 249 (1934); Brundred Brothers v. Prairie Pipe Line Company, 68 I.C.C. 
458 (1922); National Radiator Co. v. Long Island R. Co., 259 I.C.C. 143, 146 
(1944) ; Panhandle Lumber Co. v. Fort Worth and D.C. By. Co., 210 I.C.C. 
353, 355 (1935). 


38 Just how independent producers, such as Petitioners, are to show ‘‘needs’’ 
of the entire natural gas producing industry, the Commission does not say. 


39 Rates for all owners cannot be fixed by one owner’s ‘‘costs.’’ See Re 
Pan American Petroleum Corporation, 19 F.P.C. 463, 469-470 (1958). 
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and other factors relating to the one contract price in- 
volved. 





D. Petitioners have been denied the substance of a hearing 
under the Act | 


There was no statutory impediment to a conclusion of 
reasonableness upon the record and the Commission’s find- 
ings. The sole judicial authority cited for the Commis- 
sion’s abdication is City of Detroit v. FPC, supra. The 
Commission has wholly misinterpreted the opinion. | 


That proceeding involved the whole body of a pipeline’s 
jurisdictional rates for gas, rather than the limited issue 
in Petitioners’ case and evidence differing from that sub- 
mitted by Petitioners. This Court’s discussion of ‘‘con- 
ventional rate-base cost-of-service’’ evidence was with ref- 
erence to a Commission error in findings, not a ayes 
legal construction of the Act. 


The Court found no statutory bar to reviewing rates by 
methods and evidence unrelated to the ‘‘original cost’? 
concept as long as the Commission’s purposes are within 
the framework of the Act. Certainly, applying the statute 
within the proper scope of a proceeding is one of the pur- 
poses of the Act, and this Court, at the same time, em- 
phasized that the ‘‘lowest reasonable rate’’ criterion un- 
der Section 5(a) is not identical to the ‘‘just and reason- 
able’’ standard under Section 4. The Court noted that 
the Commission had sought to use a simple, imputed ‘‘fair 
field price’’ for the relatively small item of the pipeline’s 
own produced gas within the context of the ‘‘original cost”? 
method, and that the value thus imputed was not shown to 
be acceptable as a cost item. The Court compared the 
Commission’s stated reasons and conclusions with the evil 
dence, and at least four times, pointed out that the rela- 
tionship not shown was between those conclusions and the 
stated ‘‘purposes advanced.’’ | 








This was simply a judicial determination that there were 
insufficient evidence and findings to support the Commis- 
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sion’s ultimate findings and conclusions,” and the ‘‘an- 
chor’’ referred to by the Court was solely the Commis- 
sion’s ‘‘experience’’ in regulation of rates of transporting 
pipelines in system-wide rate cases.** 


Contrary to the Commission’s reading, this Court did 
not say that where a producer’s contract price is shown to 
fall within the statutory zone of reasonableness, and the 
Commission adds no additional allowances for a stated 
purpose, a conclusion of reasonableness cannot be made. 
The Court did not overrule all precedent for determination 
of reasonableness in a proceeding under Section 4(e) of 
the Act relating to producers’ one contract price, nor did 
the Court replace the ‘‘just and reasonable’’ standard 
with the judicial ‘‘end result’’ test of the Hope case. 


By reading judicial correction of an error as to findings 
as a universal construction of the Act, the Commission 
renounced its legislative, regulatory duties. The Com- 
mission was not prohibited from concluding that Petition- 
ers’ price is reasonable, after having found elements of 
competition to exist, that the price is below the upper limit 
of the zone of reasonableness, and that the 13.5¢ price 
would have no impact on an ultimate consumer. The opin- 
ion of this Court was erroneously applied to deny the pro- 
ducers the substance of a hearing under Section 4(e) of the 
Act. 


40 Cf. Spiegel v. Public Utilities Commission of the District of Columbia, 96 
U.S. App. D.C. 307, 226 F. 2d 29 (1955). The Court criticized findings with 
respect to use of the original cost method. That case has not been used by 
the Public Utilities Commission of the District of Columbia as requiring it 
to abandon use of the ‘‘original cost’’ method. 


41 As the Commission said in its Brief in that case (pp. 24-25): ‘¢ Peti- 
tioners’ complaint appears to be that in fixing rates for Phillips and other 
producers it will be improper to use the field price formula (Wayne Br. 75; 
Detroit Br. 32). The short answer to this contention ts that this review is 
not concerned with the method to be followed in fixing rates or prices at which 
producers sell their gas in the field... .”’ (Emphasis supplied). 
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I. THE COMMISSION UNLAWFULLY MODIFIED THE CONTRACT WITH- 
OUT MAKING NECESSARY FINDINGS AND CONCLUSIONS. 
The Commission has issued an order which modifies 
Petitioners’ contract by striking therefrom a specific, defi- 
nite price provision agreed-upon in April, 1951. ! 


In United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956), the Supreme Court made clear that 
a filed contract provision ‘‘can be set aside only upon being) 
found unlawful by the Commission.’’ (Emphasis sup- 
plied). The Commission must follow the procedures estab- 
lished by the Act. United Gas Pipe Line Co. v. Mobile 
Gas Service Corp., supra; Wichita R. & Light Co. v. P.U.C., 
260 U.S. 48 (1922). Where a contract has been filed as a 
rate schedule as has Petitioners, the Commission’s only’ 
authority to modify the contract is under Section 5 of the 
Act (350 U.S. at 342), and that Section requires the Com-' 
mission to make a specific finding that the existing contract 
price is unreasonable, after hearing and upon substantial 
evidence. 


Mere ‘‘disallowance’’ under Section 4 or ‘‘dismissal’’ is 
insufficient. Yet the Commission has stricken the 13.5¢ 
price provision from Petitioners’ contract, and no finding 
of unreasonableness has been, or could have been made’ 
upon the record. The Commission’s order is, therefore, 
unlawful. | 


IV. THE COMMISSION'S ORDER IS INVALID BECAUSE THE COMMISSION 
REFUSED TO MAKE BASIC FINDINGS AND CONCLUSIONS REQUIRED 
BY THE EVIDENCE 


Petitioners submitted extensive evidence relevant to the 
issue of reasonableness in a proceeding under Section 4(e)| 
of the Act. The.record established the number of owners: 
and ownership of interests in the field, commodity value, 
absence of impact of the price upon an ultimate consumer, 
and impossibility of applying the rate-base, cost-of-service 
formula under the circumstances.” 


42 See Statement of the Case, supra. 
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By ignoring much of this evidence, the Commission vio- 
lated requirements of Section 8(b) of the Administrative 
Procedure Act of 1946, 60 Stat. 242, 5 U.S.C.A. Section 
1007(b), although, like other administrative agencies, the 
Commission is subject to these requirements. See State 
Corporation Commission of Kansas v. FPC, 206 F. 2d 690 
(Sth Cir. 1953). 


An administrative decision is not complete without find- 
ings of basic facts ‘‘upon all the material issues of fact, 
law, or discretion presented on the record.’’? See Colorado 
Wyoming Gas Co. v. FPC, 324 U.S. 626, 634 (1945) ; Sagi- 
naw Broadcasting Co. v. FCC, 68 U.S. App. D.C. 282, 96 
F. 2d 554 (1938). The Commission ‘‘. . . must find not 
merely the ultimate facts but in addition the basis of 
underlying facts .. .’? American Broadcasting Co. v. FCC, 
85 U.S. App. D.C. 343, 350, 179 F. 2d 437, 444 (1949). 


The Commission obviously did not comply with these 
requirements, and its decision is, therefore, unlawful. 


V. PETITIONERS HAVE BEEN DENIED THEIR CONTRACT PRICE 
WITHOUT DUE PROCESS OF LAW. 


The Commission’s orders have the ultimate effect of 
prohibiting receipt by Petitioners of the contract price 
for a commodity which they sell. These orders were issued 
without authority under Section 4 of the Act and without 
compliance with statutory standards in a proceeding which 
denied Petitioners the substance of a review of the evi- 
dence under the applicable statutory standard under Sec- 
tion 4. The result is a deprivation of property rights 
without required findings and in contravention of the 
processes to which Petitioners were entitled by statute 
and by law. 


Requirements of due process permeate every valid stat- 
ute enacted by Congress, Wong Yang Sung v. McGrath, 
339 U.S. 33 (1950); Currin v. Wallace, 306 U.S. 1 (1939), 
and agencies to whom regulation is delegated must com- 
ply with statutory and constitutional standards. See Sec- 
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retary of Agriculture v. Central Roig Refining Co., 338 
U.S. 604 (1950). Regulation must be so exercised that the 
right of a fair hearing is preserved, and the agency must 
reveal all facts and conclusions upon which its orders aré 
based.** | 


The Commission unlawfully suspended Petitioners’ con- 
tract price by action not only beyond its jurisdiction under 
Section 4 of the Act but also arbitrary and discriminatory: 
Thereafter, refusing to review evidence under the stand- 
ard of Section 4 and imposing upon Petitioners a burden 
of proof contrary to that required by that Section of the 
Act, the Commission entered an order modifying Petition- 
ers’ contract without complying with statutory require/ 
ments of Section 5. 


Orders so violative of due process and procedural safe- 
guards are inherently invalid. | 


CONCLUSION 
For the foregoing reasons, the Federal Power Com- 


mission’s orders of April 1, 1955, and April 14, 1958, upon 
review by this Court, must be set aside as unlawful. 


Respectfully submitted, 


JoHn F. Jones 
Wii J. GRovE 
CarRoLu L. GiuLiAm 


Attorneys for Petitioners 
Of Counsel: 


Dow, LoHNnEs anD ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


43 See L. B. Wilson, Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F.2d 703 
(1948); Morgan v. United States, 304 U.S. 1 (1938); Jordan v. American 
Eagle Fire Insurance Co., 83 U.S. App. D.C. 192, 169 F. 2d 281 (1948). 
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APPENDIX 


IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT | 


Case No. —.----- 


EpiscopaL THEOLOGICAL SEMINARY OF THE SOUTHWEST ; First 
Nationa, Bank or Loneview, Texas, as TRUSTEE FOR 
Tae Roy H. Lamp Memoria Hosprrat; THE BisHoP 
Quin Founparion; et al., | 





Petitioners, | 


v. 
FeperaL PowER CoMMISSION, | 
Respondent. 


Joint and Several Petition for Review of Orders of the Federal 
Power Commission | 





To THE HonorasLeE CHrer JUDGE AND CmmcuiT JUDGES OF THE 
THe Untrep States Court or APPEALS FOR THE District 
oF CoLtumBi1a CIRCUIT: | 


Episcopal Theological Seminary of the Southwest; First 
National Bank of Longview, Texas, as Trustee for the Roy 
H. Laird Memorial Hospital; The Bishop Quin Founda- 
tion; The Methodist Home, (successors in interest to Annie 
B. Laird, Independent Executrix of the Estate of Roy H. 
Laird, deceased); Texie B. Davis Musser as Trustee for 
Jack M. Carson, Jr., (successor in interest to W. Dudley 
Taylor, Jr., Trustee for Jack M. Carson, Jr.); W. Dudley 
Taylor, Jr., as Trustee for Dudley Davis Taylor; Rose 
Rudman, as Executrix of the Estate of I. Rudman, de. 
ceased; Janie R. Strength, as Executrix of the Estate of 
W. H. Strength, deceased; Bracken Oil Company; J. G 
Catlett Company; Fair Oil Company (successor in interest 
to R. W. Fair); Pan American Petroleum Corporation; 
Producing Properties, Inc., (successor in interest to Hol- 
landsworth Oil Co.); Rudco Oil and Gas Company; Sells 
Petroleum, Inc.; Skelly Oil Company; Strebor Oil Com- 
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pany, Inc.; Three States Natural Gas Company; Tintic 
Standard Mining Company; J. G. Barker; C. M. Beckett, 
Jr.; J. M. Brown; L. D. Brown, W. H. Bryant; Winifred 
Chapman; H. W. Coffield; J. L. Copeland; Texie Blalock 
Davis; Sam B. Hall, Jr.; B. W. Hemphill; E. Fred Hersch- 
bach; Thelma Higgins; J. S. Hudnall; Arch Jarrott, Jr.; 
L. C. Johnston; Mrs. R. Bruce Johnston; Franklin Jones, 
Sr.; M. H. Jones; Hobert Key, Jr.; Will Y. Lancaster; 
C. A. McLean; Roy Marcom; Ralph Massad; A. B. Miller; 
Morris H. Moore; Mrs. Beulah A. Ostrom; Jack L. Ostrom; 
Robert R. Ostrom; Bryan W. Payne; Robert B. Payne; 
G. W. Pirtle; Ernest F. Smith; Summerfield G. Roberts; 
Alice Snider; D. H. Snyder, III; Frank Davis Snyder; W. 
Dudley Taylor, Jr.; Winston Taylor; D. A. Thomas; Sam 
Trant; Lina M. Van Sickle, and Paul L. Whaley, (Peti- 
tioners) petition this Court for review of Orders of the 
Federal Power Commission (Commission) issued on April 
1, 1955, and on April 14, 1958, in its Docket No. G-8697, 
first suspending and then disallowing receipt by Petition- 
ers of the price established by a contract filed with the 
Commission as a rate schedule under Section 4 of the 
Natural Gas Act, 52 Stat. 822 (1938), 15 U.S.C. §717e. 
This petition is filed under Rule 38 of the General Rules 
of this Court, and pursuant to Section 19(b) of the Natural 
Gas Act, 52 Stat. 831 (1938), 15 U.S.C. § 717r, and Section 
10 of the Administrative Procedure Act of 1946, 60 Stat. 
243, 5 U.S.C. § 1009. 


NATURE OF THE PROCEEDINGS 


1. Petitioners, as independent producers of natural gas, 
were respondents before the Federal Power Commission 
in a proceeding purportedly instituted under Section 4 
of the Natural Gas Act. 


2. The Commission, an agency existing under the laws 
of the United States, has its principal offices at 441 G 
Street, N. W., Washington, D. C. 
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3. The proceeding before the Commission (Docket No.) 
G-8697) concerned the sales price of natural gas produced) 
from each of the thirty-three separate and distinct gas; 
drilling units located in the Woodlawn Field of Harrison| 
County, Texas. In all, there are approximately seventy- 
six separate and distinct owners of interest in the gas| 
produced from the thirty-three units. The lawfulness of| 
the price of 13.5 cents per thousand cubic feet (Mcf) of| 
gas, as applied to the gas owned by each of at least seventy | 
of these owners, including Petitioners, was involved in the) 
proceeding before the Commission, and is, therefore, in-| 
volved in this Petition, as is more fully explained herein. 


4, Each of the thirty-three drilling units consists of! 
approximately 650 surface acres, more or less, and con-| 
tains one gas well. Hach unit was formed prior to develop-| 
ment by combining (that is, by unitizing, for development| 
and production purposes) the gas rights under the oil and| 
gas leases covering lands lying within the boundaries of! 
the unit insofar as such lands are concerned, excluding all! 
lands covered by a lease but not lying within the particu-| 
lar unit. Consequently, in many instances, a single oil| 
and gas lease has contributed tracts to more than one of the' 
thirty-three units. | 


5. The consolidation of several leases, or tracts con- 
stituting parts thereof, into a drilling unit has the effect, 
of converting all of such leases, or parts thereof, into one| 
‘‘lease’’ as far as drilling and producing operations are| 
concerned, A well on any part of the unit is, within the 
contemplation of the leases involved, located on each, 
lease, and production from that well is considered pro-| 
duction from each lease, insofar as perpetuation of the | 
several leases by production is concerned. All production | 
from the unit is allocated among the tracts in the unit on a! 
surface-acreage basis. For example a tract containing | 
10 per cent of the unit acreage would receive 10 per cent 
of the unit production. That 10 per cent would be owned | 
by the lessee who contributed the tract, and he would owe | 
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royalties on the basis of that volume of production to the 
royalty owners thereunder at the rate prescribed in the 
lease applicable to that tract. Where more than one lessee 
owns an interest in the lease or leases covering a tract con- 
tributed to a unit, the unit production allocated to that 
tract is distributed among them in proportion to their 
respective interests therein. 


6. Where, as is generally the case, several lessees con- 
tribute acreage to a unit, the lessees, by means of an op- 
erating agreement, appoint one to act as operator of the 
unit, but each non-operator retains a voice in manage- 
ment of unit operations. Likewise, each contributing 
lessee retains the right to dispose separately of his share 
of the unit production; and, in the event he fails to do so, 
the operator of the unit is only given authority, revocable 
at will by the non-operator, to dispose of the non-oper- 
ator’s share of the unit production for the non-operator’s 
account, it being specifically, provided that the operator 
cannot, under such circumstances, sell a non-operator’s 
share for a period in excess of one year. 


7. From two to twelve institutions, trustees, executors, 
partnerships, corporations, or individuals own undivided 
interests in the gas produced from each of the thirty-three 
units. Each owner has the right to take his share of the 
produced gas from the unit in kind or to dispose separately 
of it. The working interest ownership varies widely from 
unit to unit. Many of the parties involved own interests in 
only one unit. Several of them own interests in from two 
to five units. A few own interests in practically all of the 
units. Each party’s interest varies from unit to unit—they 
are seldom the same percentagewise. 


8. Pan American Petrolum Corporation (Pan Amer- 
ican), as operator of the units, delivers the raw unproc- 
essed gas at the wellheads in commingled streams into the 
field gathering system of Mississippi River Fuel Corpora- 
tion (Mississippi), under a twenty-year sales contract exe- 
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euted on April 3, 1951, by Pan American and Continental 
Oil Company (Continental), a non-operating owner, as 
sellers, and Mississippi, as buyer. A few of the owners, 
including Gulf Oil Corporation (Gulf), have executed 
separate instruments to sell their shares of the commingle 

gas to Mississippi by ratifying the contract of April 3, 
1951, but the majority of the non-operators have elected 
to sell their shares under terms of the contract without 
formal ratification or execution of a separate instrument 
of sale. Under both arrangements, Pan American, as 
operator, delivers the gas to Mississippi in undivided 
streams on behalf of all and each of the owners; receives 
payment from Mississippi under the price provisions of 
the April 3, 1951 contract or the ratification thereof; and 
accounts to the respective owners for proceeds from sale 
of their shares, in proportion to their varying percentages 
of ownership of the total volumes produced and sold. | 





9. Consideration for sale of Petitioners’ gas is set forth 
in the price provision of the contract as originally exe 
cuted. That provision requires payments of 13 cents per 
thousand cubic feet (Mcf) from April 3, 1953, to April 
8, 1955, and 13.5 cents from April 3, 1955 to April 3, 1957, 
with other fixed payments for specified periods covering 
the remaining term, or any extension, of the contract. 


10. On July 16, 1954, the Federal Power Commission 
issued orders requiring independent producers of natural 
gas engaged in the ‘‘sale of natural gas subject to the 
jurisdiction of the Commission’? on June 7, 1954, to file 
‘trate schedules’’ setting forth all terms and conditions 
of ‘‘service’’ effective on June 7, 1954.1 ‘‘Rate Schedule’? 
was defined as ‘‘the basic contract and all supplements 
or agreements amendatory thereof, effective and appli- 
eable on and after June 7, 1954,’’ and, by the same orders, 
the Commission stated that operation of any provision 








1 These orders, designated Order Nos. 174, 174-A and 174-B, are now a part 
of the Commission’s Regulations under the Natural Gas Act. 18 C.F, 
§ 154.91, et seq. 
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in a ‘“‘rate schedule’’ providing ‘‘for future or periodic 
changes’’ after June 7, 1954, ‘‘shall constitute a change in 
rate schedule.’’ (18 C.F.R. § 154.94(c)). 


11. On October 19, 1954, to comply with these orders, 
Pan American? filed the contract of April 3, 1951, with 
the Commission as a ‘‘rate schedule.’? Pan American then 
stated that the contract with all amendments and supple- 
ments thereto, in its entirety, constituted the ‘‘rate sched- 
ule,’ and that the filing was made on behalf of all non- 
operators who had authorized the operator to file on their 
behalf. At approximately the same time, other owners who 
had ratified the contract by formal instrument, among 
them Gulf, also filed the April 3, 1951 contract and their 
ratifications as ‘‘rate schedule’’ applicable to sale of their 
portions of the gas delivered by the operator. 


12. Thereafter, the Commission accepted the contracts 
as ‘“‘rate schedule,’’ and by letter order the operator’s 
filing was designated ‘‘Pan American Petroleum Corpo- 
ration (Operator) et al. FPC Gas Rate Schedule No. 31.” 
Different designations were made of filings by non-opera- 
tors, the Gulf filing being designated ‘‘Gulf Oil Corpora- 
tion PFC Gas Rate Schedule No. 22.’’ Subsequently by 
ad hoc determination and change of Regulations, the Com- 
mission ruled that filings designated ‘‘Pan American Pe- 
troleum Corporation (Operator) et al. FPC Gas Rate 
Schedule No. 31,’’ are the filings and rate schedule of all 
of the owners, including Petitioners, who could not make 
separate filings of contracts covering sale of their portions 
of the gas delivered by the operator. (Order No. 190, 21 
Fed. Reg. 7616 (Oct. 4, 1956); 18 C.F.R. § 154.913. 


13. On March 2, 1955, under protest and in involuntary 
compliance with Sections 154.49(a) and (c) of the Com- 
mission’s Regulations (the legality of which are chal- 


2 At that time, the name of the company was Stanolind Oil and Gas Com- 
pany. Effective February 1, 1957, the name was changed to Pan American 
Petroleum Corporation. All references herein use the present name, 





7a 


lenged by this Petition), Pan American, as operator on its | 
own behalf and on behalf of non-operators, filed with the | 
Commission notice of a ‘‘change’’ of Petitioners’ FPC | 
Gas Rate Schedule No. 31, stating that under the terms | 
of the contract already filed and effective as Petitioners’ 
rate schedule, the price on and after April 3, 1955, would | 
be 13.5 cents per Mef. | 


14. On February 4, 1955, Gulf filed a substantially simi- | 
lar notice advising that the same price would apply to its | 
portion of the gas delivered on and after April 3, 1955. 


15. On April 1, 1955, asserting authority under Sections 
4 and 15 of the Natural Gas Act, the Commission accepted | 
the filing for Petitioners as a notice of ‘‘Proposed change 
in rates,’’ designated the notice as Supplement No. 10 | 
to Petitioners, FPC Gas Rate Schedule No. 31, suspended 
operation of the 13.5 cents contract price for a period of 
five months, ordered that a hearing be held concerning | 
lawfulness and reasonableness of Petitioners’ ‘‘proposed | 
change in rates’’ to the contract price of 13.5 cents, and | 
designated Petitioners as Respondents in a proceeding | 
under Section 4 of the Natural Gas Act (Docket No. 
G-8697). 


16. On April 6, 1955, the Commission by letter order ad- | 
vised Gulf that its identical ‘‘proposed change in rates’’ | 
to 13.5 cents was effective as of April 3, 1955. Since that 
date, Gulf has received the contract price for its share of | 
the commingled gas, while orders of the Commission pro- | 
hibited and do prohibit receipt of the same contract price | 
by Petitioners for their shares. Citing, inter alia, this | 
difference in treatment, certain owners applied on May 2, | 
1955, for reconsideration of and rehearing upon the Com- | 
mission’s order of April 1, 1955. On May 19, 1955, the | 
Commission denied rehearing. A petition for review un- | 
der Section 19(b) of the Act subsequently was dismissed | 
by the United States Court of Appeals for the Fifth Cir- | 
cuit on the grounds that it was prematurely filed and that | 
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validity of the suspension order could be determined only 
upon review of ‘‘final’’ orders in the proceeding. (Stano- 
lind Oil and Gas Company, et al. v. FPC, 236 F. 2d 824 
(5th Cir. 1956) ). 


17. On June 15, 1955, a consolidated hearing was com- 
menced before a Commission Examiner in Docket Nos. G- 
8697 and G-8696, the former involving Petitioners and the 
latter relating to lawfulness of receipt by Continental of 
the 13.5 cents contract price. With various recesses, the 
hearing in these proceedings and in a consolidated, unre- 
lated matter which is not the subject of the instant peti- 
tion,? continued until May 29, 1956. Petitioners presented 
evidence inter alia, as to 


(a) the discriminatory nature and effect of the Com- 
mission’s contrary acts affecting Petitioners’ in- 
terests and that of Gulf; 


(b) distinctions between Petitioners and their opera- 
tions, on the one hand, and public utilities or 
pipeline companies and their operations, on the 
other ; 


the arm’s length negotiation of the sales contract 
as an entity; 


the competitive nature of Petitioners’ market; 


the impossibility of presenting ‘‘cost’’ or account- 
ing data in the proceedings; 

the value of the commodity sold in terms of the 
statistical index measuring factors, including 
shifts in dollar values, which control the price of 
natural gas, and in terms of specific, observed 
price trends in the market; 


(g) value of the commodity to and impact of the con- 
tract price upon the purchaser ; 


3FPC Docket No. G-9097. The Commission’s final order in Docket No. 
G-9097 was not the subject of an application for rehearing under Section 
19(a) of the Natural Gas Act. Issues in that proceeding are not raised here. 





(h) absence of impact of the contract price upon an 


(i) 


(3) 


18. On June 15, 1955 and May 26, 1956, Petitioners also’ 
moved to vacate the suspension orders and terminate the’ 
proceedings on the grounds, inter alia, that the fixed, pe- 
riodic escalation provision in the contract was not a change 
of rate schedule under Section 4 of the Natural Gas Act. | 
The motions were denied. | 


19. On February 8, 1957, the Commission’s Presiding 
Examiner issued his decision in Docket No. G-8697 finding, 
inter alia, that | 


(a) there was no affiliation between the sellers and 


(b) the contract was ‘‘entered into at arm’s length’ 


(c) 
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an ultimate consumer; 


size of reserve, location of the field, and circum- 
stances and conditions of delivery; | 


other circumstances establishing that the contract 
price is below the current market value of the 
commodity. | 


the buyer; 


in a competitive market’’; 


There was ‘‘evidence in the record which indi-| 
cates that an increase in price from 13 to 13%4¢. 
would not have a substantial impact on the ulti-| 
mate consumers of Mississippi’s gase.. .’’; | 


*‘,.. there is evidence from which inferences may | 
be drawn that numerous practical difficulties | 
would accompany an attempt to apply a rate base | 
—cost of service formula. ..’’; and | 


‘‘the increased price falls within the range of | 
prices paid to other producers in the pricing | 
area’’; 
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but, holding, inter alta, that 


(a) the modified contract price was a ‘‘change’’ of 


rate schedule under Section 4 of the Act; 


(b) the suspension of Petitioners’ receipt of the con- 


tract price, while the co-owner Gulf was permitted 
to receive the same price, was not arbitrary, dis- 
criminatory, preferential, or otherwise unlawful; 


(c) because Petitioners had not presented ‘‘any evi- 


dence respecting their investment in plant or their 
costs of operations ...’’, they failed to prove the 
contract price just and reasonable under Section 
4 of the Natural Gas Act. 


20. Fifty-six exceptions to the Presiding Examiner’s 
decision and a Motion for Oral Argument thereon were 
filed by Petitioners on April 19, 1957. 


21. On April 14, 1958, the Commission, without acting 
on the Motion for Oral Argument, issued an order * 


(a) affirming the decision of the Presiding Examiner 
insofar as it related to Docket No. G-8697; 


(b) holding that Petitioners ‘‘had failed to sustain 


their burden of showing the proposed increased 
rates are just and reasonable’? under the Com- 
mission’s opinion in Re Union Oil Company of 
California, 16 F.P.C. 100 (1957), and this Court’s 
opinion in City of Detroit v. FPC, 97 U.S. App. 
D. C. 260, 230 F.2d 810 (1955) ; 


(c) disallowing receipt by Petitioners of the contract 


(d 


) 


price of 13.5 cents; 


ordering refund by Petitioners of funds represent- 
ing the difference in price between 13 cents and 
13.5 cents per Mef, received by them under their 


4Two of the five Commissioners (Commissioners Digby and Kline) con- 
curred only in part. 
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contract since expiration of the suspension order 
on September 3, 1955, and subject to an under- 
taking to assure such refunds. 


22. On May 7, 1958, pursuant to Section 19(a) of the 
Natural Gas Act, Petitioners filed an application for re- 
hearing upon the order of April 14, 1958, insofar as it 
related to Docket No. G-8697. On May 29, 1958, Petitioners 
also filed a Motion for Stay of the refund provisions of the 
Commission’s order, pending final determination of the 
matter under Section 19(a) and possible judicial review 
under Section 19(b) of the Act. | 


23. On June 6, 1958, by a three to two vote, the Commis- 
sion entered an order denying rehearing and denying the 
Motion for Stay.® 








STaTEMENT AS TO JURISDICTION AND VENUE 


This Court has jurisdiction, and venue is in this Court 
under provisions of Section 19(b) of the Natural Gas Act 
52 Stat. 831 (1938); 15 U.S.C. §717r. Petitioners, a 
Respondents in the Commission’s Docket G-8697, ar 
aggrieved by the Commission’s orders prohibiting receip 
by them of the contract price for their gas from and afte 
April 3, 1955. Their application for rehearing has bee 
denied by the Commission, and Petitioners now seek time] 
review in this Court. | 


Grounps For RELIEF 


By its acts and orders, the Commission has erred, as | 
matter of law, in the following particulars: 





1. In suspending the contract price of 13.5 cents per 
Mef specifically set forth in the schedule contained in an 
unamended gas sales contract then on file with the Com- 
mission under Section 4 of the Natural Gas Act and in full 
force and effect as a schedule of rates, and in denying Peti- 
tioners’ motions to vacate the suspension order and termi- 


5 Commissioners Digby and Kline dissenting. 
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nate the Section 4(e) proceeding purportedly initiated 
thereby, in that 


(a) The said 13.5 cent price did not constitute a 
change in rate schedule under Section 4 of the Act. 


(b) Said suspension was based upon the erroneous 
conclusion of law embodied in Section 154.94(c) of 
the Regulations under the Natural Gas Act which, 
contrary to Section 4 of the Act, defines any increase 
or decrease in price pursuant to the schedule of prices 
contained in an unamended contract as a ‘‘change in 
rate schedule’’, requiring the filing of a ‘‘notice’’ of 
change of rate schedule. 


(ec) The Commission was without jurisdiction to 
suspend said 13.5 cent price under Section 4 of the 
Natural Gas Act; was without jurisdiction to institute 
a proceeding under Section 4(e) of the Act regarding 
the lawfulness of said price; and had no authority to 
impose upon Petitioners the burden of proving under 
Section 4 thereof, the lawfulness or reasonableness of 
an unchanged and already effective contract price pro- 
vision. 

(d) Said suspension order unlawfully modified and 
set aside a contract price provision without the pre- 
requisite hearing under Section 5 of the Natural Gas 
Act and without the prerequisite finding of unlawful- 
ness required thereby, thus depriving Petitioners of 
their property without due process of law in violation 
of the Fifth Amendment to the Constitution of the 
United States. 


2. In suspending and denying Petitioners’ right to re- 
ceive said contract price of 13.5 cents per Mef, while simul- 
taneously permitting a co-owner, who owns operating 
undivided interests in the gas produced from the wells 
involved herein, to receive said 13.5 cents price for its 
proportionate part of the gas under a contract which is 
identical, except for the seller and leasehold interests 
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covered thereby, with the contract involved herein, the 
Commission acted arbitrarily and capriciously, abused its | 
discretion and unduly discriminated against Petitioners. 


3. In holding that the Petitioners had failed to sustain | 
the burden of proving the said contract price of 13.5 cents | 
per Mcf was just and reasonable under Section 4 of the | 
Act and in disallowing receipt of the contract price by | 
Petitioners, in that ! 


(a) Said holding was based on the erroneous conclu- | 
sion of law that Section 4 of the Natural Gas Act does | 
not permit a determination of reasonableness of the | 
contract price in the absence of evidence as to the | 
respective Petitioners’ ‘‘cost of service’’ or ‘‘revenue | 
requirements. ’’ 


(b) The determining of the justness and reasonable- | 
ness of the 13.5 cents price applicable under the con- | 
tract to the respective sale by the non-operators (Peti- | 
tioners other than Pan American) of their shares of 


the gas produced for them by the operator, on their | 
behalf, on the basis of the operator’s ‘‘cost of service’? | 
or “revenue requirements’’ with respect to its undi- | 
vided interests in the gas produced from the respective | 
wells involved, deprives such non-operators of their | 
property without due process of law in violation of | 
the Fifth Amendment to the Constitution of the United | 
States. 


(c) In this proceeding under Section 4 of the Nat- | 
ural Gas Act, involving the reasonableness of a single | 
contract price for gas sold under only one of numerous | 
gas sales contracts of each of more than seventy pro- _ 
ducers, the value of the commodity, volume and other | 
characteristics affecting the specific contract price 
involved are the lawful criteria for determining the 
justness and reasonableness thereof. 





(d) The ‘‘just and reasonable’? standard under 
Section 4 of the Natural Gas Act consists of a zone of 
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reasonableness within which the Commission, in effect, 
found that the said 13.5 cents price fell, and having so 
found, the Commission refused to conclude, as required 
thereby, that said price was reasonable. 


(e) Instead of applying the ‘‘just and reasonable’’ 
standard of Section 4 of the Act, the Commission er- 
roneously conceived its function under said Section 
to be identical to that of a reviewing court in a con- 
fiseation case, and thereby failed to apply the applicable 
statutory standards and exceeded the authority dele- 
gated to it. 


(f) The evidence was sufficient to satisfy the require- 
ments of Section 4 of the Act regarding proof that 
the 13.5 cents price was just and reasonable. 


4. The Commission was without jurisdiction to set aside 
and modify Petitioners’ contract by disallowing receipt of 
the contract price without having made, as required by the 
Natural Gas Act, the prerequisite finding, based upon 


substantial evidence, that the contract price is unreason- 
able or unlawful in the respects involved. 


5. The Commission unlawfully failed to make basic and 
ultimate findings of fact and conclusions, as required by 
substantial and uncontradicted evidence relating to the 
number of owners and ownership of interests in the field, 
to the commodity value and value to the purchaser who 
contracted to pay the price, to value of the commodity in 
the field and in the ultimate market, to the absence of 
impact of the half-penny escalation upon an ultimate con- 
sumer, to the impossibility of applying a rate base cost- 
of-service formula under the circumstances, and to the 
location of the field, size of reserves, volume, deliverability, 
and other circumstances establishing that the contract price 
is just and reasonable, with the result that the Commission 
has acted arbitrarily, abused its discretion, and violated 
Section 8(b) of the Administrative Procedure Act of 1946, 
60 Stat. 242, 5 U.S.C.A. § 1007(b). 
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6. The Commission, by unlawfully suspending and dis- 
allowing receipt by Petitioners of the contract price, has 
deprived Petitioners of their property without due process 
of law in violation of the Fifth Amendment to the Consti- 
tution of the United States. | 


PRAYER FOR RELIEF 


| 

Wuererore, Petitioners pray for review of the Federal 
Power Commission’s orders of April 1, 1955 and April 14, 
1958, in FPC Docket No. G-8697, and this Court enter an 
order or orders in conformity with Section 19(b) of the 
Natural Gas Act requiring the Commission to certify 
and file in this Court the record upon which the Commis- 
sion’s orders were entered, and upon review thereof by this 
Court, that the Court enter an order or orders vacating 
or setting aside said orders of the Federal Power Commis- 
sion, and for such other and further relief as this Court 
may deem just and equitable in the premises. | 


Respectfully submitted, 


(Signed) Jack Buatock 
By ee a 


Jack Blalock 
2426 Gulf Building 
Houston, Texas 
Attorney, Pro se. 


(Signed) C. A. Brian 


cca aa a ee | 


C. A. Brian 
Box 347 
Marshall, Texas 
Attorney, Pro se. 
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(Signed) Sam B. Hatt, JR. 
By a 


Sam B. Hall, Jr. 
Smith-Hall Building 
Marshall, Texas 

Attorney, Pro se. 


(Signed) Franxurw Jones, Sz. 


Franklin Jones, Sr. 
Box 347 
Marshall, Texas 
Attorney, Pro se. 


(Signed) Ernest F. SmirH 


By ——____ 
Ernest F. Smith 
Smith-Hall Building 
Marshall, Texas 
Attorney, Pro se. 


(Signed) Joun F. Jones 


By > ane eee es 
John F. Jones 
511 South Boston Ave. 
Tulsa 3, Oklahoma 


(Signed) Wiu1am J. Grove 


William J. Grove 
600 Munsey Building 
Washington 4, D. C. 





17a 
(Signed) Carrot, L. GmiiaM 





Carroll L. Gilliam 
600 Munsey Building 
Washington 4, D. C. 


Counsel for Petitioners 


Of Counsel: 


Dow, LoHNEs AND ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Dated: July 18, 1958 


IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 


COLUMBIA CIRCUIT 


Case No, ________ 


EPIscopaL THEOLOGICAL SEMINARY OF THE SOUTHWEST; First 
NationaL Bank oF Loneview, TExas, aS TRUSTEE FOR 
| 


THE Roy H. Lamp Memorit Hosprrau: THE BisHop Quri 


FounpaTion; e¢ al., 
Petitioners, 


Vv. 


FEDERAL Power CommiIssIoN, 


Respondent. | 


Certificate of Service 


I hereby certify that I have this day served the fore- 
going document by mailing a copy thereof, postage prepaid 
and properly addressed to the following named persons, 
including all parties to the proceedings before the Com- 


mission: 
Hon. Jerome K. Kuykendall, Chairman 
Federal Power Commission 
Washington 25, D. C. 
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Willard W. Gatchell, Esquire 
Federal Power Commission 
Washington 25, D. C. 
General Counsel, Federal Power Commission 


William A. Dougherty, Esquire 

Dougherty & White 

30 Rockefeller Plaza 

New York 20, New York 

and 

Arthur W. Manley, Esquire 

407 North 8th Street 

St. Louis 1, Missouri 
Counsel for Mississippi River Fuel Corporation, 
Intervenor in proceedings before Federal Power 
Commission 


Roland B. Voight, Esquire 
Continental Oil Company 
P. O. Box 2197 

Houston 1, Texas 


Counsel for Continental Oil Company, party to 
proceedings before Federal Power Commission 


Dated at Washington, D. C. this 18th day of July, 1958. 
(Signed) Carrotzi L. GmiiuaMm 


mime mn mene eww wenn nnn. ewe ee name nn ne - 


Carroll L. Gilliam 
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IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


Case No. ....... pies 


EpiscopaL THEOLOGICAL SEMINARY OF THE SOUTHWEST; First 
NationaL Bank oF Loneview, Texas, aS TRUSTEE FOR 
THE Roy H. Lamp Memoriat Hospirau; THE BisHop 
Quin Founpation; et al. 

Petitioners, | 
v. 


FreperaL PowEr Commission, 


Respondent. | 


Verification 


Caroll L. Gilliam, being first duly sworn upon his oath, 
deposes and says that he is counsel for Petitioners in the 
foregoing Petition for Review of Orders of the Federal 
Power Commission, that he has read the foregoing ‘‘ Joint 
and Several Petition for Review of Orders of the Federal 
Power Commission,’’ and that the facts set forth therein 
are true and correct, to the best of his knowledge, informa- 
tion, and belief. | 


(Signed) Carrotit L. GmuuM 


Carroll L. Gilliam 


Subscribed and sworn to before me this 18th day of July, 
1958. 
(Signed) Frances M. Lortrus 


"Notary Public 


In and for the District of Columbia 
(SEAL) | 


My Commission Expires August 14, 1958. 
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Natural Gas Act 


Rates anp CuHarces; ScHEpULES; Suspensions or NEw 
Rates 


Section 4. 


(a) All rates and charges made, demanded, or received 
by any natural-gas company for or in connection with the 
transportation or sale of natural gas subject to the juris- 
diction of the Commission, and all rules and regulations 
affecting or pertaining to such rates or charges, shall be 
just and reasonable, and any such rate or charge that is 
not just and reasonable is hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the juris- 
diction of the Commission, (1) make or grant any undue 
preference or advantage to any person or subject any 
person to any undue prejudice or disadvantage, or (2) 
maintain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as between 
localities or as between classes of service. 


(c) Under such rules and regulations as the Commission 
may prescribe, every natural-gas company shall file with 
the Commission, within such time (not less than sixty days 
from the date this act takes effect) and in such form as 
the Commission may designate, and shall keep open in 
convenient form and place for public inspection, schedules 
showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and 
the classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica- 
tions, and services. 


(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such rate, 
charge, classification, or service, or in any rule, regulations, 
or contract relating thereto, except after thirty days’ notice 
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to the Commission and to the public. Such notice shall be 
given by filing with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then in 
force and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and 
published. | 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, or State commission, or upon its own 
initiative without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas 
company, but upon reasonable notice, to enter upon a hear- 
ing concerning the lawfulness of such rate, charge, classifi- 
eation, or service; and, pending such hearing and the deci- 
sion thereon, the Commission, upon filing with such sched- 
ules and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule 
and defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months beyond 
the time when it would otherwise go into effect: Provided, 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had be- 
come effective. If the proceeding has not been concluded 
and an order made at the expiration of the suspension 
period, on motion of the natural-gas company making the 
filing, the proposed change of rate, charge, classification, 
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or service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, by 
order, require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any amounts 
ordered by the Commission, to keep accurate accounts in 
detail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts were 
paid, and, upon completion of the hearing and decision, to 
order such natural-gas company to refund, with interest, 
the portion of such increased rates or charges by its deci- 
sion found not justified. At any hearing involving a rate 
or charge sought to be increased, the burden of proof to 
show that the increased rate or charge is just and reason- 
able shall be upon the natural-gas company, and the Com- 
mission shall give to the hearing and decision of such 
questions preference over other questions pending before 
it and decide the same as speedily as possible. [52 Stat. 
822 (1938); 15 U.S.C. 717¢ (1946) ]. 


Fruung Rares anp Cuarces; DETERMINATION OF CosT OF 
Propucrion on TRANSPORTATION 


Section 5. 


(a) Whenever the Commission, after a hearing had upon 
its own motion or upon complaint of any State, munici- 
pality, State commission, or gas distributing company, 
shall find that any rate, charge, or classification demanded, 
observed, charged, or collected by any natural-gas com- 
pany in connection with any transportation or sale of 
natural-gas, subject to the jurisdiction of the Commission, 
or that any rule, regulation, practice, or contract affecting 
such rate, charge, or classification is unjust, unreasonable, 
unduly disciriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, charge, classi- 
fication, rule, regulation, practice, or contract to be there- 
after observed and in force, and shall fix the same by 
order: Provided, however, That the Commission shall have 
no power to order any increase in any rate contained in 
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the currently effective schedule of such natural gas com- 
pany on file with the Commission, unless such increase is 
in accordance with a new schedule filed by such natural gas 
company ; but the Commission may order a decrease where 
existing rates are unjust, unduly discriminatory, preferen- 
tial, otherwise unlawful, or are not the lowest reasonable 
rates. | 


(b) The Commission upon its own motion, or upon the 
request of any State commission, whenever it can do sd 
without prejudice to the efficient and proper conduct of its 
affairs, may investigate and determine the cost of the 
production or transportation of natural gas by a natural- 
gas company in cases where the Commission has no author: 
ity to establish a rate governing the transportation or 
sale of such natural gas. [52 Stat. 823 (1938); 15 U.S.C, 


717d (1946) ] 
Researine; Court Review or Orpers 
Section 19. 


(a) Any person, State, municipality, or State commis- 
sion aggrieved by an order issued by the Commission in a 
proceeding under this act to which such person, State, 
Municipality, or State commission is a party may apply 
for a rehearing within thirty days after the issuance of 
such order. The application for rehearing shall set forth 
specifically the ground or grounds upon which such appli- 
cation is based. Upon such application the Commission 
shall have power to grant or deny rehearing or to abro- 
gate or modify its order without further hearing. Unless' 
the Commission acts upon the application for rehearing 
within thirty days after it is filed, such application may 
be deemed to have been denied. No proceeding to review: 
any order of the Commission shall be brought by any 
person unless such person shall have made application to! 
the Commission for a rehearing thereon. | 


(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding | 
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may obtain a review of such order in the circuit court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be served upon any member 
of the Commission and thereupon the Commission shall 
certify and file with the court a transcript of the record 
upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have exclusive 
jurisdiction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the Com- 
mission shall be considered by the court unless such objec- 
tion shall have been urged before the Commission in the 
application for rehearing unless there is reasonable ground 
for failure so to do. The finding of the Commission as to 
the facts, if supported by substantial evidence, shall be 
conclusive. If any party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is mate- 
rial and that there were reasonable grounds for failure to 
adduce such evidence in the proceedings before the Com- 
mission, the court may order such additional evidence to be 
taken before the Commission and to be adduced upon the 
hearing in such manner and upon such terms and condi- 
tions as to the court may seem proper. The Commission 
may modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file with the court 
such modified or new findings, which if supported by sub- 
stantial evidence, shall be conclusive, and its recommenda- 
tion, if any, for the modification or setting aside of the 
original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject 
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to review by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U.S.C., title 28, secs. 
346 and 347). | 


(c) The filing of an application for rehearing wade 
subsection (a) shall not, unless specifically ordered by the 
Commission, operate as a stay of the Commission’s order! 
The commencement of proceedings under subsection (b) of 
this section shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s order. [52 
Stat. 831 (1938) ; 15 U.S.C. 717r (1946) ] | 





Administrative Procedure Act 
Decisions 


See. 8. [5 U.S.C., §1007.] In cases in which a hearing is 
required to be conducted in formity with section 7— | 


(a) Action by subordinates. —In cases in which the 
agency has not presided at the reception of the evidence, 


the officer who presided (or, in cases not subject to sub- 
section (c) of section 5, any other officer or officers qualified 
to preside at hearings pursuant to section 7) shall initially 
decide the case or the agency shall require (in specific 
eases or by general rule) the entire record to be certified 
to it for initial decision. Whenever such officers make the 
initial decision and in the absence of either an appeal to 
the agency or review upon motion of the agency within 
time provided by rule, such decision shall without further 
proceedings then become the decision of the agency. On 
appeal from or review of the initial decisions of such offi- 
cers the agency shall, except as it may limit the issues upon 
notice or by rule, have all the powers which it would have’ 
in making the initial decision. Whenever the agency makes| 
the initial decision without having presided at the recep- 
tion of the evidence, such officers shall first recommend ai 
decision except that in rule making or determining appli- 
cations for initial licenses (1) in lieu thereof the agency 
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may issue a tentative decision or any of its responsible 
officers may recommend a decision, or (2) any such pro- 
cedure may be omitted in any case in which the agency 
finds upon the record that due and timely execution of its 
functions imperatively and unavoidably so requires. 


(b) Submittals and decisions.—Prior to each recom- 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to sub- 
mit for the consideration of the officers participating in 
such decisions (1) proposed findings and conclusions, or 
(2) exceptions to the decisions or recommended decisions 
of subordinate officers or to tentative agency decisions, and 
(3) supporting reasons for such exceptions or proposed 
findings or conclusions, The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) the 
appropriate rule, order, sanction, relief, or denial thereof. 


Jupic1aL REVIEW 


See. 10 [5 U.S.C., §1009.] Except so far as (1) statutes 
preclude judicial review or (2) agency action is by law 
committed to agency discretion— 


(a) Right of review.—Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any rele- 
vant statute, shall be entitled to judicial review thereof. 


(b) Form and venue of action.—The form of proceeding 
for judicial review shall be any special statutory review 
proceeding relevant to the subject matter in any court 
specified by statute or, in the absence or inadequacy there- 
of, any applicable form of legal action (including actions 
for declaratory judgments or writs of prohibitory or man- 
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datory injunction or habeas corpus) in any court of compe- 
tent jurisdiction. Agency action shall be subject to judicial 
review in civil or criminal proceedings for judicial en; 
forcement except to the extent that prior, adequate, and 
exclusive opportunity for such review is provided by law, 





(c) Reviewable Acts——Every agency action made re-+ 
viewable by statute and every final agency action for which 
there is no other adequate remedy in any court shall be 
subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly re- 
viewable shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly re- 
quired by statute, agency action otherwise final shall be 
final for the purposes of this subsection whether or not 
there has been presented or determined any application 
for a declaratory order, for any form of reconsideration, 
or (unless the agency otherwise requires by rule and prot 
vides that the action meanwhile shall be inoperative) for 
an appeal to superior agency authority. 





(d) Interim Relief.—Pending judicial review any agency 
is authorized, where it finds that justice so requires, to 
postpone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on 
appeal from or upon application for certiorari or other 
writ to a reviewing court) is authorized to issue all neces- 
sary and appropriate process to postpone the effective date 
of any agency action or to preserve status or rights pends 
ing conclusion of the review proceedings. 


(e) Scope of Review.—So far as necessary to dbeisiod 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or appli- 
ecability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
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delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 


Regulations Under Natural Gas Act 


Frmmnc By PRODUCERS AND GATHERERS OF NATURAL Gas WHICH 
Are Atso Natura Gas ComMPaNIES 


154.91 ApplLicaBILITY 


(a) Definition. An ‘‘independent producer’’ as_ that 
term is used in this part means any person as defined in 
the Natural Gas Act who is engaged in the production 
or gathering of natural gas and who transports natural 
gas in interstate commerce or sells natural gas in interstate 
commerce for resale, but who is not primarily engaged in 
the operation of an interstate pipeline. 


(b) Filings by operators signatory to a gas sales con- 
tract. (1) Where the operator (i) of a natural gas pro- 
ducing property (not a producer selling pursuant to a per- 
centage formula under paragraph (e) of this section), or 
(ii) of a plant processing natural gas and located in or near 
the production area of the gas it processes is a signatory 
party to a contract for the sale of the gas produced or pro- 
cessed, the operator shall make all the filings required 
under §§ 154.92 (rate schedules), 154.94 (changes in rate 





29a 


schedules), or 157.23 (applications for certificates) of all 
signatories for such sale, as well as for the sale and delivery 
(according to the terms of the contract) of the gas of non- 
signatory coowners. Notwithstanding this requirement for 
filings by operators, a coowner who is a signatory party) 
to a contract of sale of natural gas may, but he need not,| 
make his own filings under §¢ 154.92, 154.94 and 157.23 in 
addition to the filings required of the operators. | 


(2) Asa part of his application for a certificate of public’ 
convenience and necessity, the operator shall file: (i) a 
copy of the contract or contracts for the sale of gas in 
interstate commerce for resale; (ii) the names and per-' 
centum of ownership of coowners whose interest in pro-' 
duction is to be delivered to the purchaser under the terms: 
of such contract or contracts; and (iii) a copy of the 
sales authorization from, or operating agreement with, | 
any nonsignatory coowners whose gas is so to be delivered.) 


(3) The operator, either at the close of each calendar’ 
year or at the end of each 12-month period following the’ 
date of initial filing, shall submit a statement listing any’ 
changes in the ownership of working interests, producers, | 
or plant ownership occuring subsequent to the filing of a 
prior statement hereunder. | 


(c) Fulengs by signatory coowners. (1) Where gas is de- 
livered by a well, unit, or plant operator under the terms, 
‘of a contract of sale of an owner or owners to which the' 
operator is not a signatory party, each signatory owner) 
is responsible for making the filings required by §§ 154.92, | 
154.94 and 157.23 to cover the sale, but any such filings' 
may be made and accepted to cover other coowners who) 
are joint signatories to the sales contract. As a part of | 
his application for a certificate of public convenience and/' 
necessity, such owner shall file a single statement setting) 
forth: (i) the names of the coowners (signatory or non-| 
signatory) to whose accounts the gas so delivered is to be} 
credited; (i1) the percentum of ownership of such owners | 
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in the well, unit, or plant; and (ili) a copy of the contract 
or contracts for the sale of gas in interstate commerce 
for resale. Also, such owner, either at the close of each 
calendar year or at the end of each 12-month period fol- 
lowing the date of initial filing, shall submit a statement 
listing any changes in the ownership of working interests, 
producers, or plant ownership occurring subsequent to the 
filing of a prior statement hereunder. 


(2) Where the operator is an interstate pipeline trans- 
mission company and delivers the gas into its own lines for 
interstate transmission it shall file a statement setting forth 
the names of all the coowners whose gas is so delivered and 
the respective percentum of ownership therein, and such 
coowners shall make all required filings. 


(d) No filings by nonsignatories. Where, under para- 
graph (b) or (c) of this section, filings of rate schedules, 
rate changes, and certificate applications covering the sale 
are required of the operator or of the signatory owners, 
a nonsignatory coowner may not file rate schedules, rate 
changes, or certificate applications where his gas is being 
sold or delivered by the operator according to the terms 
of a contract to which the coowner is not a signatory party, 
whether or not the filings by operator or coowner as above 
required have been made. However, the nonsignatory 
coowner whose gas is being sold by the operator may, 
where he has reserved the right to do so, elect to take his 
gas in kind and dispose of it otherwise if and when there 
has first been obtained authorization therefor to the ex- 
tent required by sections 7 (b), and 7 (c), or other appli- 
cable provisions of the Natural Gas Act, and filings have 
been made as required by Section 4 thereof. 


(e) Percentage sales. Where a producer sells to the 
operator of a processing plant at a price which is a per- 
centage of the proceeds from the resale of the residue 
gas, the plant operator shall make all filings required to 
cover the sale by such producers, which filings shall include 
a list of the producers from whom the natural gas is pur- 
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chased, showing the percentum of the resale price received 
by each from such sale of gas. At the close of each calen- 
dar year or at the end of each 12-month period following 
the date of initial filing the operator shall submit a further 
statement listing any changes in the producers from whom 
the gas is purchased or in the percentum they receive, 
In cases of percentage sales by producers covered by this 
paragraph, the producers may not file rate schedules, rate 
changes, or certificate applications, whether or not the 
filings by operator as herein required have been made, 
However, such producer is fully subject to applicable pro- 
visions of the Natural Gas Act, including sections 5 and 


7 (b). 


[Section 154.91 amended by Order 190, 21 F-.R. 7616 
Oct. 4, 1956] | 


154.92 Frurnc or Rate ScHEDULES BY INDEPENDENT PRODUCER 





(a) Every independent producer who, on or since June 
7, 1954, has engaged in the interstate transportation or sale 
of natural gas subject to the jurisdiction of the Commis, 
sion shall on or before December 1, 1954, file with the 
Commission rate schedules, as defined in Section 154.93 
hereof, setting forth the terms and conditions of service 
and all rates and charges for such transportation or sale 
effective on June 7, 1954. To each such rate schedule there 
shall be attached a statement showing actua‘ billing for 
a recent month in sufficient detail to show how the billing 
amount is determined. | 








(b) Every independent producer who, subsequent to the 
effective date of these rules, proposes to initiate an inter- 
state transportation or sale of natural gas subject to the 
jurisdiction of the Commission to an existing or new 
customer shall file with the Commission not less than 30 
days nor more than 90 days prior to the date such transpor- 
tation or sale is proposed to be initiated a rate schedule, as 
defined in Section 154.93 hereof, setting forth the terms and 
conditions of service and all rates and charges for such 
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transportation or sale. To each such rate schedule there 
shall be attached a statement showing estimated sales and 
billing for the first month of service, in sufficient detail 
to show method of billing and prices used. The statement 
shall also give the proposed date of commenctment of 
service. A complete copy of all material shall be furnished 
to each purchaser under the rate schedule. With each such 
filing there shall be submitted a list of parties to whom 
such material has been mailed. 


(c) Every independent producer who transports or sells 
less than 100,000 Mef annually of natural gas subject to the 
jurisdiction of the Commission may, in lieu of the require- 
ments of paragraphs (a) and (b) of this Section file a state- 
ment showing (1) the approximate annual volume involved, 
(2) the rate charged therefor, (3) the name of the pur- 
chaser, and (4) the geographical location (field, county, 
and State) at which delivery is made. 


154.93 Rate ScHEDULE DEFINED 


For the purpose of Sections 154.92 through 154.101 
hereof ‘‘Rate Schedule’’ shall mean the basic contract and 
all supplements or agreements amendatory thereof, effec- 
tive and applicable on and after June 7, 1954, showing the 
service to be provided and the rates and charges, terms, 
conditions, classifications, practices, rules and regulations 
affecting or relating to such rates or charges, applicable 
to the transportation of natural gas in interstate commerce 
or the sale of natural gas in interstate commerce for re- 
sale subject to the jurisdiction of the Commission. 


154.94 CHances rn Rate SCHEDULES 


(a) No change shall be made in any rate, charge, or serv- 
ice in effect on and after June 7, 1954, for the interstate 
transportation or sale of natural gas in interstate com- 
merce subject to the jurisdiction of the Commission by 
any independent producer required to file rate schedules 
pursuant to Section 154.92 hereof, without first filing a 
change in rates pursuant to Section 4(d) of the N atural 
Gas Act and in accordance with this section. 
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(b) Every change in any rate schedule, rate, charge, 
classification or service effective or applicable to a sale 
subject to the jurisdiction of the Commission as of June 
7, 1954, and on file with the Commission, or required to 
be filed pursuant to Section 154.92, or in any rate schedule, 
rate, charge, classification or service effective or applicable 
to a sale subject to the jurisdiction of the Commission 
initiated subsequent to June 7, 1954, on file with the Com- 
mission, or required to be filed with the Commission pur- 
suant to Section 154.92 shall be filed with the Commission in 
triplicate not less than 30 days nor more than 90 days 
prior to the date such change in rate schedule is proposed 
to be made effective. 


[Amended by Order 202, 23 F.R. 3715, May 29, 1958.] 


(c) The operation of any provision of the rate schedule 
providing for future or periodic changes in the rate, 
charge, classification, or service after June 7, 1954, or the 
operation of any like provision in any initial rate schedule 
filed after June 7, 1954, shall constitute a change in rate 
schedule. 


(d) Any change in any rate schedule, rate, charge, classi- 
fication, or service provided in a rate schedule in effect on 
June 7, 1954, which by the terms of said rate schedule|is 
to be operative after June 7, 1954, and prior to September 
15, 1954, may be filed on less than thirty days’ prior noti¢e, 
subject nevertheless to the right of the Commission to sus- 
pend any such proposed change, if the Commission in any 
case shall, within thirty days after the date of filing, find 
it necessary to suspend such proposed change. If any such 
proposed change is suspended, the suspension period will 
begin with the designated effective date of such change. 


(e) With each change in rate schedule there shall be 
submitted reasons, nature, and basis for the proposed 
change, and the following information and data: (i) the 
date on which such filing is proposed to be made effective; 
(ii) a comparative statement of sales made and revenues 
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therefrom by months under the then effective rate schedule 
and under the proposed changed rate schedule, or rate, 
charge, classification or service contained therein for the 
12 months immediately preceding and for the 12 months 
immediately succeeding the proposed effective date of the 
rate schedule tendered for filing. Actual data shall be 
used wherever possible and any estimates shall be so des- 
ignated and explained. The statement shall be subdivided 
by customers and delivery points when more than one is 
involved. 


(f) If the proposed change in a rate schedule will result 
in an increase in a rate or charge, there shall also be sub- 
mitted a full statement in support of such increase. A 
complete copy of all material shall be furnished to each 
party to the rate schedule. With each such filing there 
shall be submitted a list of the parties to whom such mate- 
rial has been mailed. 


(g) Every independent producer who transports or sells 
less than 100,000 Mcf annually of natural gas subject to 


the jurisdiction of the Commission may, in lieu of the 
requirements of the foregoing paragraphs in this Section, 
file a statement showing (1) the approximate annual vol- 
ume involved; (2) the rate charged therefor; (3) the name 
of the purchaser; and (4) the geographical location (field, 
county and State) at which delivery is made. 
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[Changes in ownership filed under § 154.91(b)(3) on April 25, 1956] 
b 


ScHEDULE oF Wooptawn Units Finep Wits ConcurRRENCE IN! Rate 


Unit No. 


105642 


105637 


104026 


109272 


109318 


ScHepute 31 (Docker G-4452) 


Unit Name 


Draschil Gas Unit 


Chapman Gas Unit 
6c A 2)? 


Highland Lake Club 
Gas Unit 


Davis Gas Unit 
By 


Huffman Gas Unit 


Changes in Working Interest Ownership | 


From 
Unit Owner 


Hobart Key, Jr. 0.53409% 


Winifred Chapman 
Pollan 


Annie B. Laird, 
Independent 
Executrix 

of the Estate of 
Roy H. Laird, 
Deceased 


0.60156% 
3.79102% 


W. Dudley Taylor, Jr., 
Trustee for D. H. 

Snyder ITI, 0.58898% 
Frank Davis 

Snyder and Jack 

M, Carson, Jr. 


C. A. Huff 0.77608% 


Interest V Unit Owner 


To | 
i Interest 


0.30824% 
0.22585% 


0.60156% 


Hobart Key, Jr. 
D, A, Thomas 


Winifred Chapman 


C. A. Loftis, 3.79102% 
George Hayes, J.C. 
Wilkinson and A.P. | 
Noyes, Indep. 
Executors of the 
Will of Annie B. | 
Laird, Deceased | 


D. H. Snyder IIT 0.19633% 
Frank Davis 

Snyder 0.19632% 
Texie B. Davis 
Musser, Trustee for! 
Jack M. Carson, Jr. 0.19633% 


J. R. Rogers 0.77608% 
and Gladys Rogers 











36a 
CORRECTION OF EXHIBIT ‘‘A’’ [April 22, 1957] 


ScHEDULE oF WoopLawn Units Fimep With ConcuRRENCE IN Rate 


ScHEDULE 31 (Docker G-4452) 


Changes in Working Interest Ownership 
From To 
Unit No. Unit Name Unit Owner Interest V Unit Owner Interest 


109272 Davis Gas Unit D. C. Bentliff 2.80451% Petroleum Reserve, 2,80451% 
ie ie Ine. 


109318 Huffman Gas Unit Bryan W. Payne, et al Bryan W. Payne 1.28763% 
Patterson Heirs 5.56763 % 
L. C. Johnston -89400% 


Robert B. Payne -33358% 
Mrs. R. Bruce 

Johnston -16679% 
Mrs. Clara L. Hagge .10008% 
E. Fred Herschback .37723% 
Lonnie Holotik .23656% 
Rose Rudman, 

Executrix of the 

Estate of I. 

Rudman, dec. .96532% 
G. W. Pirtle .60322% 
H. H. Coffield .60322% 


109318 Huffman Gas Unit Summerfield G. Summerfield G. 

Roberts, et al Roberts 1.35978% 

Patterson Heirs 5.51020% Strebor Oil 
Company, Inc. 1,35978% 
E. Fred Herschback .37793% 
Lonnie Holotik -23699% 
Rose Rudman, 
Executrix of the 
Estate of I. 
Rudman, dec. .96708% 
G. W. Pirtle .60432% 
H. H. Coffield .60432% 


127144 Young Gas Unit Unleased-Carried  2.32383% Alvin Pollard 1.84826% 
Ww. I. A. E. Waghalter .47557% 
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Dooxer No. @-4452 CHances in Working Interest OwNERSHIP OF 
R Co-Sienatory anp Non-Sicnatory Co-Owners or Pan AMERICAN 
OprRaTED PROPERTIES 


4 Unit No. Unit Name 


109272 Davis Gas Unit 
“BR”? 


104026 Highland Lake Club 
Gas Unit 


105658 Hutchison Gas Unit 
¥ 105661 Lee Gas Unit ‘A’? 


127144 Young Gas Unit 


From 
Unit Owner 


Hollandsworth 
Oil Company 


C. A. Loftis, 
George Hays, J. C. 
Wilkinson and A. P. 
Neyes, Indp. Execu- 
tor of the Will of 
Annie B. Laird, Dec. 


Interest 
8.28021% 


3.79102% 


R. W. Fair 


Hollandsworth 
Oil Company 


Hollandsworth 
Oil Company 


.51183% 
11.39385% 


5.92962% 


To 
Unit Owner 


Producing Prop- 
erties, Inc. 


The Bishop Quin 
Foundation | 
The Episcopal Theo-| .94775% 
logical Seminary 
of the Southwest | 
The Methodist Home .94776% 
First Nat’l, Bank | .94776% 
of Longview | 
Trustee—Roy H. | 
Laird Memorial 
Hospital 


Fair Oil Company 


‘Interest 
8.28021% 


| 94775% 


| .51183% 


Producing Prop- 11.39385% 


erties, Inc. 


Pan American 
Petroleum 
Corporation 


5.92962% 
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STATEMENT OF QUESTIONS PRESENTED 

- Whether the Federal Power Commission has jurisdic- 
tion and authority under Section 4 of the Natural Gas 
Act (a) to suspend as a ‘“‘change’’ of ‘‘rate schedule’’ 
@ price provision wHich is an inherent part of an un- 
modified contract on file and effective as a *‘rate sched- 
ule,’’ and (b) to initiate under Section 4(e) of the Act 
a proceeding to determine reasonableness of that price. 





- Whether the Federal Power Commission acted arbi- 
trarily, capriciously and unlawfully by denying Peti- 
tioner receipt of a contract price when the Commission, 
at the same time, authorized receipt of the identical] 
price by another company which is a co-owner with 
Petitioner of undivided interests in gas produced and 
sold in commingled streams from some of the same 
wells, from the same field, and delivered to a single 
purchaser under substantially identical contracts and 
conditions of delivery. | 


. Whether a suspension order issued by the Federal 
Power Commission under Section 4 of the N atural Gas 
Act complies with requirements that the Commission 
issue a statement of reasons for Suspension when the 
only reasons stated are hypothetical statements copied 
almost verbatim from language of the statute. | 





| 
- Whether the Natural Gas Act requires presentation of 
“‘rate-base, cost-of-service’’ studies by independent pro- 
ducers in order to prove that a contract price is ‘‘just 
and reasonable’’ in a proceeding under Section 4 of the 
Natural Gas Act. | 


. Whether, in a proceeding under Section 4 of the Nat- 
ural Gas Act in which the scope of the proceeding is 
limited to the issue of reasonableness of the price in 
only one contract among many such contracts of the 
owners involved, there is a statutory requirement that 








independent producers introduce ‘‘rate-base, cost-of- 
service’? evidence in the ‘‘conventional’’ form in order 
to prove that the contract price is ‘‘just and reason- 
able’’ under Section 4. 


. Whether, having found that there was no affiliation be- 
tween sellers and buyer, that a ‘‘contract was entered 
into at arm’s length in a competitive market,’’ that 
evidence ‘‘indicates’’ the price in issue would not have 
a ‘‘substantial impact’’ upon ultimate consumers, and 
that the price in issue ‘‘falls within the range of prices 
paid to other producers in the pricing area,’’ the Fed- 
eral Power Commission erred in failing to make the 
ultimate conclusion that the contract price in issue had 
been shown to be just and reasonable. 


. Whether the Federal Power Commission may modify 
a contract filed and effective as a rate schedule with- 
out having made an express finding upon substantial 
evidence, as required by Section 5 of the Natural Gas 
Act, that the contract price in issue is unreasonable or 


otherwise unlawful. 


. Whether, as a result of acts of the Federal Power Com- 
mission, Petitioner has been denied property without 
due process of law. 
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JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


The Question of ‘‘Conventional Rate-Base Cost-of- 
Service’’ Evidence 


STATUTES AND REGULATIONS 


STATEMENT OF Pornts 


I. 


II. 


The Commission had no jurisdiction or author- 
ity to suspend the contract price or to initiate 
a proceeding under Section 4(e) of the Act .... 


Suspension was arbitrary, an abuse of discre- 
tion, and unduly discriminatory to Petitioner. . 


III. The suspension order fails to comply with re- 


IV. 


quirements that the Commission issue a state- 
ment of reasons for suspension 


The Commission’s construction of the ‘‘just and 
reasonable’’ standard and statutory burden of 
proof are erroneous; the Commission erred in 
concluding that the contract price had not been 
shown to be reasonable 


A. The ‘‘just and reasonable’’ standard consists 
of a zone of reasonableness and may be ap- 
plied without evidence of ‘‘rate-base, cost- 
of-service’’ 
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B. Where a single rate among many is in issue, 
there is no statutory requirement that ‘‘rate- 
base, cost-of-service’’ evidence be submitted 25 


_ Evidence established reasonableness, and the 
Commission erred in failing to conclude that 
the one contract price in issue was just and 
reasonable 


V. The Commission erroneously modified the con- 
tract without making necessary findings and 
conclusions 


VI. Petitioner has been denied the contract price 
without due process of law 
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IN THE 


United States Court of Appeals 


For tHe District or CotumBia Circuit 


No. 14,588 


ConTINENTAL Or, Company, 


Petitioner, 
v. 


FrepERAL Power CommIssION, 
Respondent. 


On Petition for Review of Orders of the Federal Power Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a petition by Continental Oil Company, pursu- 
ant to Section 19(b) of the Natural Gas Act, 52 Stat. 831 
(1938), 15 U.S.C. § 717r, and Section 10 of the Administra- 
tive Procedure Act of 1946, 60 Stat. 243, 5 U.S.C. § 1009, 
for review of orders of the Federal Power Commission.4 


1 Continental Oil Company will be referred to herein as ‘‘ Petitioner.’’ The 
Respondent will be referred to as ‘‘the Commission.’? The Natural Gas Act 
will usually be referred to as ‘‘the Act.’’ 
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Petitioner is aggrieved by orders issued April 1, 1955 and 
April 14, 1958 in a proceeding purportedly instituted un- 
der Section 4 of the Natural Gas Act, 52 Stat. 822 (1938), 
15 U.S.C. § 717c, which prohibited receipt by Petitioner of 
the price set forth in a contract on file with the Commis- 
sion as a ‘‘rate schedule.’’? Petitioner’s application for 
rehearing was denied by the Commission, and jurisdiction 
is in this Court under Section 19(b) of the Natural Gas 
Act. 
STATEMENT OF THE CASE 


The Commission’s orders unlawfully denied receipt by 
Petitioner, an independent producer of natural gas, of 
the price of 13.5¢ per thousand cubic feet (Mcf) for nat- 
ural gas produced in the Woodlawn Field, Harrison 
County, Texas, and sold to Mississippi River Fuel Corpo- 
ration (hereinafter referred to as ‘‘Mississippi’’) (R. 
2663). 

Nature of Operations 


Petitioner is one of more than seventy individuals, trus- 
tees, and corporations who own the working interests in 
thirty-three gas drilling units in the Woodlawn Field (R. 
2816). The units in the Woodlawn Field were formed by 
combining or unitizing for development and production 
purposes, the gas rights under all or portions of the vari- 
ous oil and gas leases covering separate parcels of land 
lying within the physical boundaries of each of the units. 
Petitioner has an interest in most of the units, but in each 
instance there are from one to as many as fifteen other 
owners (R. 2816-2821). Production of gas from each unit 
must be allocated among the several leases, or portions 
thereof, forming the unit on a surface-acreage basis, and 
thus to the several owners of the working interests in the 
unit on the basis of their lease ownership (R. 2438-2444). 
In turn, each owner of a working interest must pay owners 
of royalties on the basis of the volume of production and 
at the rates prescribed in the various lease agreements 
applicable to each tract (R. 1009, 1019-22). 
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The owners in the Woodlawn Field units appointed Pan 
American Petroleum Corporation? (hereinafter referred 
to as ‘‘Pan American’’) to act as operator of each of the 
units (R. 74-5, 120-1), but each non-operator, such as Pe- 
titioner, retains a voice in management of unit operation 
and his right to dispose separately of his share of the unit 
production (R. 120-1). 


The Contract Involved 


The sale is under the terms of a 20-year sales contract 
executed on April 3, 1951, by Petitioner and Pan Amer: 
ican, the two largest owners, as sellers, and Mississippi, as 
buyer (R. 2663). A majority of the other owners have 
elected to sell their shares of the gas to Mississippi under 
the terms of this contract without formal ratification, but 
a few of the owners, including Gulf Oil Corporation (here- 
inafter referred to as ‘‘Gulf’’), have executed separate in- 
struments to sell their shares to Mississippi by ratifying 
the contract of April 3, 1951 (R. 2832-43). Under these 
arrangements, the operator delivers the gas to Mississippi, 
and accounts to the respective owners for the proceeds 
from the sale of their interests, in proportion to the vary- 
ing percentages of ownership in the total volumes pro- 
duced and sold (R. 107-8, 2805-21). Raw unprocessed gas| 
is delivered at the wellhead on each unit into a field gather-| 
ing system owned by Mississippi, which gathers the gas) 
to a central point in the field where it is processed by a 
third party (R. 3283). Liquids are extracted and, there- 
after, the residue is returned to Mississippi’s gathering 
system (R. 3284). ! 


The price provision of the contract provides, inter alia, | 
for the price of 13¢ per Mef until April 3, 1955, and 13.5¢ 
after that date (R. 2677-80). | 


2 Formerly Stanolind Oil and Gas Company. 
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Suspension of the Contract Price 


To comply with orders of the Commission, on or about 
November 28, 1954, Petitioner filed the contract with the 
Commission as a ‘‘rate schedule.’’* At approximately 
the same time, the operator and other owners who had 
ratified the contract by formal instrument, among them 
Gulf, also filed the April 3, 1951 contract and their ratifi- 
cations as ‘‘rate schedules’’ applicable to sale of their 
portions of the gas delivered from the Woodlawn Field 
units (R. 2662, 2830-1). 


Thereafter, the Commission accepted the contracts as 
‘trate schedules,’? and designated Petitioner’s filing as 
‘¢Continental Oil Company FPC Gas Rate Schedule No. 
107.’’* Different designations were made of filings by 
other owners, the filing by the operator being designated 
‘‘Pan American Petroleum Corporation (Operator), ez al. 
FPC Gas Rate Schedule No. 31,’’ and that by Gulf being 
designated ‘‘Gulf Oil Corporation FPC Gas Rate Sched- 
ule No. 22.”’ (R. 2830). 


On March 7, 1955, solely to comply with Sections 
154.94(a) and (c) of the Commission’s Regulations, Peti- 
tioner filed notice of a ‘‘change’’ of Petitioner’s FPC Gas 
Rate Schedule No. 107, stating that under the terms of the 
contract already filed and effective as Petitioner’s rate 
schedule, the price on and after April 3, 1955, would be 
13.5¢ per Mecf. (The filing also related to a tax imposed 
by the State of Texas which is not relevant to the in- 


3 These orders are now part of the Commission’s Regulations under the 
Natural Gas Act. ‘‘Rate Schedule’’ was defined as the ‘‘basic contract and 
all supplements or agreements amendatory thereof effective and applicable 
on and after June 7, 1954,’? and by the same orders the Commission stated 
that operation of any provision in the ‘‘rate schedule’’ for future or periodic 
changes after June 7, 1954 shall constitute a ‘‘change’’ of rate schedule. See 
the Commission’s Regulations under the Natural Gas Act set forth in the 
Appendix to this Brief. 


4 The contract was one of more than one hundred such contracts filed by 
Petitioner, and one of approximately one hundred fifty such contracts filed 
by Pan American (R. 287-90). 
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stant ease.) (R. 2869-76). On February 4, 1955, Gulf 
filed a substantially similar notice advising that the same 
price would apply to its portion of the gas delivered on 
and after April 3, 1955 (R. 2832). 


On April 1, 1955, asserting authority under Section 4 of 
the Act, the ‘Commission issued an order suspending op- 
eration of the 13.5¢ contract price for a period of five 
months, and ordering that a hearing be held concerning 
reasonableness of the contract price of 13.5¢ in a proceed- 
ing under Section 4 of the Natural Gas Act (R. 3067). The 
Commission’s only stated reason for its action was that: | 


‘‘The increased rates and charges proposed in the 
aforesaid filing has not been shown to be justified, 
and may be unjust, unreasonable, unduly discrimina- 
tory, and otherwise unlawful.’’ 





On April 6, 1955, the Commission advised Gulf that the 
identical price of 13.5¢ was effective as of April 3, 1955 
(R. 2845). Since that date, Gulf has received the contract 
price for its share of the commingled gas (R. 2846), while 
orders of the Commission prohibit receipt of the same 
contract price by Petitioner for its share. (R. 3-4). A 
petition for review of the order subsequently was dis- 
missed on the ground that it was prematurely filed and 
that validity of the suspension order could be determined 
only upon review of ‘‘final’’? orders in the proceeding. 
Continental Oil Company v. FPC, 236 F. 2d 827 (5th ee 
1956). 


The Hearing Before the Commission 


Between June 15, 1955, and May 29, 1956, hearings were 
held before a Commission Examiner in consolidated pro- 
ceedings relating to lawfulness of TECeIDE of the contract 
price by Petitioner and other owners ° (R. 3-5, 3282). 


5FPC Docket No. 9097, also consolidated for hearing, relates to issues not 
raised herein. 
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Petitioner and the other owners of interests established 
that the contract price was the product of arm’s length 
negotiations in a highly competitive market (R. 61-65, 72, 
78-84, 3301-03) ; that none of the signatory parties to the 
contract could dominate or control price in the market area, 
and the producers in no sense did or do operate in a mo- 
nopoly situation (R. 3302),* and that the price ‘‘ceiling’’ 
was not dictated by the producers, but was, in fact, imposed 
by the purchaser (R. 82-85). 


Petitioner and the other owners also established that 
the price of 13.5¢ for gas delivered after April 3, 1955, 
established by negotiations in 1951, was well below the 
commodity value and value to the purchaser in the current 
market. Statistical analyses and indices, measuring ‘‘real’’ 
prices in terms of dollar values and the cumulative fluctua- 
tion of price from 1951 through 1954, showed that the 
price on April 3, 1955 should have been between 15.22¢ 
and 16.92¢, instead of 13.5¢ established by the contract 
written four years earlier (R. 1870-92). 


Analysis of data shown on reports of interstate pipeline 
companies on file with the Commission, established that 
the cumulative increase in initial prices of newly nego- 
tiated contracts covering all sales to interstate pipeline by 
producers in Texas and Louisiana, was 3.5¢ per Mef from 
1951 through 1954 (R. 1829-33), and, by comparison with 
these rates, had the Woodlawn price been renegotiated in 
1955, the price would have been at least 15.5¢ instead of 
13.5¢ per Mcf as set by the contract. 


Petitioner and the other owners also established that in 
the Southwest gas supply region, initial prices in then 
recently negotiated contracts in the competitive market 
ranged from 15¢ through 20¢ per Mef (R. 2200), and the 


6 At the time of negotiation, Pan American produced only 5.154% of the 
natural gas produced in the Texas portion of the market area, and Petitioner 
produced only 0.533% (R. 2524). During the month January, 1951, Pan 
American produced only 4.1062% of the total production in the Louisiana 
portion of the market area, and Petitioner only 3.5617% (R. 3302). 
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current price level, as reflected by then current offers to 
Pan American, ranged from 13.5¢ through 16¢ per Mef 
(R. 2203), and, by then current offers to Petitioner, from 
17¢ to 25¢ per Mef (at 15.025 psia) (R. 1654). 


Petitioner and the other owners also showed that the 
half-cent escalation had no adverse effect upon the pur- 
chaser, and no impact upon an ultimate consumer. Using 
as an example one of the industrial consumers in Missis- 
sippi’s market (R. 396), the producers showed that in the 
St. Louis, Missouri, area the price of natural gas would 
have to rise from the then current price of 21¢ per Mef to 
34.0¢ per Mef before gas would reach the price of one 
alternate fuel, industrial ‘‘C’’ fuel oil, and that the price 
of gas would have to rise from 21¢ to 29.5¢ before gas 
would reach the price of another alternate fuel, coal (R. 
405-16, 2193). An analysis was also presented of the 
absence of impact upon a customer of the major utility 
customer of Mississippi, the Laclede Gas Company of St. 
Louis, Missouri. These data established that for the 
household consumer the price of alternate fuel oil was 47% 
above the price of gas, the price of alternate hand-fired 
coal was 24% above the price of gas, and that the price 
of stoker coal was then 5% above the price of gas (R. 
1833-36). Petitioner also showed that the Commission’s 
findings in the last rate proceeding involving Mississippi 
indicated that Mississippi’s own rates had been adjusted 
to give effect to the price provisions of the producers con- 
tract.” | 


The Question of “Conventional Rate-Base, Cost-of-Service’’ 
Evidence | 

Petitioner and the other owners introduced evidence 
demonstrating that it was impossible to present or attempt 
to use ‘‘conventional rate-base, cost-of-service’’ evidence. 
The record shows that the contract is only one among many 
gas sales contracts of many of the numerous owners in- 





7 Re Mississippi River Fuel Corp., 12 FPC 151, 157 (1953). 
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volved; that producers possess none of the characteristics 
of public utilities to which the ‘*rate-base, cost-of-service’’ 
method may be applied (R. 1842-50, 1300-1314); that the 
risks and nature of the natural gas exploration and pro- 
duction business are such that there is no relationship be- 
tween ‘‘costs’’ and quantities of gas or other commodities 
found, produced, or sold (R. 1276-78, RB. 1840-43); that 
because gas is jointly produced with other commodities 
it is not feasible to allocate a portion of joint investment 
and expenses to gas (R. 1840-43); that even these joint 
investments and expenses vary widely from area to area 
and field to field (R. 1276-77, R. 1301-15) ; and, ownership 
relationships cannot be simplified for preparation of con- 
ventional ‘‘rate-base, cost-of-service’’ studies (See R. 1286- 
96, R. 2816-21). 


No rebuttal to this evidence was presented. 
The Commission’s Decision 
On June 15, 1955, Petitioner moved for clarification of 


the Commission’s reasons for initiating the proceeding (R. 
3297-3300), and on June 15, 1955, and May 21, 1956, moved 
to terminate the proceedings on the grounds, inter alia, 
that the contract price was not a change of rate schedule 
under Section 4 of the Act (R. 3291-92). The Examiner *s 
decision was issued on February 8, 1957 (R. 3278), and ex- 
ceptions were filed by Petitioner on April 19, 1957. 


On April 14, 1958, the Commission issued an order 
modifying in part the Examiner’s decision, but otherwise 
adopting his findings and conclusions. The findings 
adopted by the Commission were, inter alia, that there was 
no affiliation between the sellers and buyer; that the con- 
tract was entered into at arm’s length in a competitive 
market; that the evidence indicated that the half-cent 
escalation would not have a ‘‘substantial impact’? upon 
ultimate consumers; that the evidence was such that in- 
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ference could be drawn that ‘‘numerous practical difficul- | 
ties would accompany an attempt to apply a rate-base-cost- | 
of-service formula ...’’; and, that the contract price ‘‘falls | 
within the range of prices paid to other producers in the! 
pricing area’’ (See R. 3278). | 


The Commission concluded that the contract price was | 
a ‘‘change”’ of rate schedule under Section 4 of the Act; 
that the difference in treatment of Gulf and Petitioner | 
was not arbitrary, unduly discriminatory, preferential, or | 
otherwise unlawful; and, that Petitioner had failed to) 
sustain the burden of proof, because, ‘‘as a matter of | 
law,’’ a producer cannot satisfy the burden of proof in| 
a proceeding under Section 4(e) of the Act without sub- | 
mitting ‘‘rate-base-cost-of-service’’ evidence in the ‘‘con- | 
ventional’? form. Thereupon, the Commission entered its | 
order disallowing receipt of the contract price of 13.5¢ | 
and ordering refund of amounts received subject to refund | 
after expiration of the suspension period on September | 
3, 1955 (R. 3482). | 


Rehearing was denied on June 6, 1958 (R. 3496).° 


STATUTES AND REGULATIONS 


Statutes involved are Sections 4, 5 and 19 of the Nat-| 
ural Gas Act, 52 Stat. 822, 823, 831 (1938); 15 U.S.C. | 
§§ 717¢, 717d, 717r, and Sections 6 and 10 of the Admin- | 
istrative Procedure Act of 1946, 60 Stat. 240, 243, 5 U.S.C. | 
§§ 1005, 1009. Regulations involved are Sections 154.91- | 
154.94 of the Commission’s Regulations under the Natural | 
Gas Act. All are reproduced in the Appendix to this Brief, | 


8 Petition for Review was filed in this Court on July 23, 1958. As re- | 
quired by rules of the Court, the Petition is reproduced in the Appendix to | 
this Brief. 
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STATEMENT OF POINTS 


I. The suspension order is invalid; the Commission had 
no jurisdiction or authority to proceed under Section 4 of 
the Natural Gas Act because the 13.5¢ contract price is 
not a ‘‘change’’ of ‘‘rate schedule.”’ 


Il. In suspending Petitioner’s contract price while si- 
multaneously permitting another owner of undivided in- 
terests in gas produced from several of the wells involved 
herein to receive the same price for its proportionate share 
of commingled gas, the Commission acted arbitrarily and 
eapriciously, abused its discretion, and unduly discrimi- 
nated against Petitioner. 


III. The suspension order is invalid because the Com- 
mission failed to set forth therein a statement of reasons 
for suspension as required by Section 4 of the Act. 


IV. The Commission erred in concluding that Petitioner 
failed to sustain the burden of proving the contract price 
just and reasonable, and in ‘‘disallowing’’ receipt of the 


contract price. 


A. The Commission erroneously held, as a matter of law, 
that Section 4 of the Act does not permit a determi- 
nation of reasonableness in the absence of ‘‘conven- 
tional rate-base, cost-of-service’’ evidence. 


. Where only one rate among many is in issue in a 
proceeding under Section 4 of the Act, there is no 
requirement that ‘‘conventional rate-base, cost-of- 
service’? evidence be presented. 


C. Evidence presented was sufficient to satisfy require- 
ments of Section 4 of the Act, and the Commission 
erroneously failed to conclude that the contract price 
is just and reasonable. 


V. The Commission unlawfully modified Petitioner’s con- 
tract without having made, as required by Section 5 of the 
Act, an express finding upon substantial evidence that the 
contract price of 13.5¢ is unreasonable. 
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VI. By unlawfully suspending and disallowing receipt 
by Petitioner of the contract price, the Commission has de- 
prived Petitioner of property without due process of law 
in violation of the Fifth Amendment to the Constitution 
of the United States. | 


SUMMARY OF ARGUMENT 


I. The Natural Gas Act prescribes statutory conditions 
precedent to the exercise of Commission authority to sus- 
pend a contract price and to initiate a proceeding under 
Section 4(e). Sections 4(d) and (e) of the Act do not 
require, nor permit, the filing of a change of a filed contract 
effective as a rate schedule unless the parties to the con- 
tract execute a reformation or modification of the filed 
agreement. This is the clear import of the notice and filing 
requirements of Sections 4(d) and (e) of the Act, and of 
constructions in United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U.S. 332 (1956) and Memphis Light, Gas 
and Water Division, et al., v. FPC, U.S. App. D.C. 
250 F.2d 402 (1957). The Commission has no authority 
under Section 4 to suspend a price set forth in an unmodi- 
fied contract already on file and effective as a rate schedule. 


The Commission cannot by regulation or policy remove 
these statutory limitations nor enlarge its jurisdiction. 
Section 154.94(c) of the Regulations under the Natural Gas 
Act, purporting to declare mere ‘‘operation’’ of a price 
provision in a contract already effective as a rate schedule, 
to be a ‘‘change’’ of rate schedule under Section 4, is in- 
consistent with the plain, unambiguous language of the 
Act and judicial construction of Section 4, and is therefore 
invalid. The Commission cannot rewrite the Act to exer- 
cise powers not delegated to it by Congress under Section 
4 of the Act by asserting that the ‘‘ public interest’’ requires 
such action. ! 











Petitioner’s contract price has not been modified since 
execution of the contract on April 3, 1951, or since it was 
filed and became effective as a rate schedule. Suspension 
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of the contract price was unlawful, and the proceeding 
under Section 4(e) was void ab initio. 


II. Assuming arguendo, that a lawful ‘‘change’’ of rate 
schedule was filed, the Commission’s act of suspension 
was arbitrary, capricious, an abuse of discretion, and un- 
duly discriminatory as to Petitioner. The Commission 
simultaneously created two different prices for commingled 
natural gas produced from the same wells and sold to a 
single purchaser under identical conditions and terms. Pe- 
titioner and Gulf Oil Corporation are owners of interests 
in the commingled natural gas. Petitioner’s filing and 
that of Gulf were substantially identical and were before 
the Commission at the same time. Yet, within a period of 
six days, the Commission reached diametrically opposite 
conclusions. Petitioner was prohibited from receiving the 
contract price, while Gulf was permitted to receive the 
identical price. The result is that since April 3, 1955, Gulf 
has received, without any restrictions or refund obligations, 
the price of 13.5¢, while Petitioner is deprived completely 


of that price for a period of five months, has been ordered 
to refund monies received conditionally thereafter, and 
permanently deprived of the price. No reason exists, and 
no rational explanation can be given for this unlawful dif- 
ference in treatment. 


III. Section 4(e) of the Act requires the Commission 
to furnish a ‘‘statement in writing of its reasons’? when 
it suspends a ‘‘change’’ of rate schedule. The suspension 
order under review contains no such statement, the sole 
stated basis for suspension being a hypothetical statement 
copied almost verbatim from statutory language. Mere 
language is not a statement of reasons. The Commission 
did not comply with requirements of either the Natural 
Gas Act or the Administrative Procedure Act as to an 
adequate expression of reasons. 


IV. The Commission’s conclusion of law that Petitioner 
could not sustain the burden of proof under Section 4(e) 
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without submittal of ‘‘conventional rate-base, cost-of-serv- 
ice’’ evidence is a misconstruction of the statute. | 


A. Contrary to the Commission’s construction, the ‘‘just 
and reasonable’’ standard consists of a zone of reasonable- 
ness. By long-established precedents, limits of the ‘‘zone 
of reasonableness’? are measured by value of service, on 
the one hand, and confiscation on the other. A rate is 
reasonable if it falls beneath the upper limit of the zone, 
and there is no requirement under Section 4(e) that evi- 
dence also be submitted to show what rate would be barely 
non-confiseatory. By applying only the lowest reasonable 
rate,’’ ‘‘end result,’’ or confiscation test, the Commission 
abandoned its regulatory function, failed to review the 
evidence as required by the statute, and imposed a burden 


of proof contrary to statutory requirements. | 





B. The Commission also erred in misconstruing the 
statutory standard in a Section 4(e) proceeding limited 
solely to the issue of reasonableness of the price in only one 
contract among many such contracts of the producers in- 
volved, The ‘‘end result’’ test is inapplicable in such a 
proceeding, and ‘‘conventional rate-base, cost-of-service’’ 
evidence is not required to—in fact, cannot—establish 
reasonableness of the one price involved. Because of neces- 
sity for myriad allocations of substantial overhead and 
company-wide costs and the many assumptions required, 
the courts and commissions have recognized that it is im- 
proper and impossible to attempt to determine reasonable- 
ness of only one rate, among many by that method. To 
apply that method to the one price in issue, it would be 
necessary to attempt to submit at least seventy-six ‘‘sys- 
tem-wide’’ rate-base and cost-of-service studies, based not 
only upon thousands of allocations of costs related to the 
hundreds of other contracts and diverse business, social 
and economic activities of the owners, but also upon mere 
guesses as to allocation of costs between jointly produce} 
commodities. There is ample authority for determinin; 
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reasonableness without reference to intricate, contrived 
‘‘eost-of-service’’ studies. 


C. The Commission’s own findings establish that the 
price is the product of competition in a competitive market 
and below the commodity value. The Commission should 
have concluded that the price in issue is Just and reason- 
able. The Commission’s reliance upon City of Detrott v. 
FPC, 97 U.S. App. D. C. 260, 230 F.2d 810 (1955), as au- 
thority for its failure to review the evidence is erroneous. 
That decision did not prohibit a conclusion upon the evi- 
dence, and by failing to apply the statutory standard, the 
Commission has deprived Petitioner of the substance of 
a hearing under Section 4 of the Act. 


V. Under the Act as construed by the Supreme Court, 
the Commission cannot modify a contract filed as a rate 
schedule except under Section 5(a) of the Act, and then 
only if the Commission specifically finds, upon substan- 
tial evidence, that the contract price is unreasonable or un- 
lawful. ‘‘Disallowance’’ of receipt by Petitioner of the 


contract price in a proceeding under Section 4, is a modi- 
fication, equivalent to the physical striking of a provision 
of the contract. No finding of unreasonableness of the 
price provision was, or could have been made, and ‘‘dis- 
allowance”’ is, therefore, unlawful. 


VI. In issuing the suspension order, the Commission 
acted beyond its jurisdiction and unlawfully; in reviewing 
the evidence and reaching its decision, the Commission 
misconstrued the Act and failed to accord to Petitioner the 
substance of the hearing required by Section 4(e) of the 
Act. Orders thus issued are invalid and deprive Petitioner 
of property without the due process of law guaranteed by 
the Constitution. 
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ARGUMENT 


I. THE COMMISSION HAD NO JURISDICTION OR AUTHORITY TO suS- 
PEND THE CONTRACT PRICE OR TO INITIATE A PROCEEDING UNDER 
SECTION 4(e) OF THE ACT. | 

The entire contract price provision, unmodified and un- 
changed since April 3, 1951, was filed and is effective as 

Petitioner’s rate schedule. As filed with the Commission 

in November, 1954, as a rate schedule, the contract provides 

for the price of 13.5¢ on April 3, 1955 (R. 2663), a mutually 
agreed-upon price. When Petitioner transmitted to the 

Commission notice of a ‘‘change’’ solely to comply with 

provisions of Section 154.94 of the Commission’s Regula- 

tions, no new bilateral or mutually agreed-upon amend;+ 
ment, modification, or change of the contract on file as the 
rate schedule was submitted, since no change had been 
negotiated. 


Section 154.93 of the Commission’s Regulations, applic-+ 
able to producers of natural gas, defines ‘‘rate schedule’? 
as ‘‘the basic contract and all supplements or agreements 
‘amendatory thereof ...’’® | 


Section 4(e) of the Act requires the filing of ‘¢schedules’? 
showing rates and charges. Public notice is an objective of 
the filing requirement. Section 4(d) of the Act provides 
that no change in these filed agreements shall be made 
effective except upon filing of notice to the Commission and 
to the public. The Congressional language emphasizes 
that where the provisions of the previously filed schedule 
are to be replaced by a new agreement of which there has 
been no previous public notice, the new schedule must be 
filed and made available for public inspection. | 








In this case, there was no ‘‘notice’’ within the purview 
of the statute. No new schedule has been negotiated; not 
one single figure or comma of the schedule filed in Novem! 
ber, 1954, has been changed. Under the Act, since Novem- 


9See the Commission’s Regulations under the Natural Gas Act set forth 
in the Appendix to this Brief. 








16 


ber, 1954, the contract executed on April 3, 1951, has been 
and remains the schedule ‘‘in force.’? The same ‘‘sched- 
ule’’ is in force and is effective today and will continue to 
remain in force and be effective until the parties reform 
their contract. The only requisite statutory notice was 
given in November, 1954, and the price provision has been 
set forth plainly in the public files of the Commission 
since that date. 


The Act itself contains specific provisions contrary to 
the Commission’s declaration in Section 154.94(¢) of the 
Regulations that ‘‘operation’”’ of a provision of a rate 
schedule already on file and in force constitutes an en- 
tirely ‘‘new schedule’? requiring a new filing as a 
‘‘change,’’ subject to suspension under Section 4(e). The 
Act clearly contemplates the physical replacement by a 
company of an old schedule with a new and different sched- 
we. The Commission cannot by regulation, policy, ‘‘inter- 
pretation,’’ or other device, extend its jurisdiction beyond 
that delegated in the Act. See Manhattan General Equip- 
ment Co. v. Commissioner, 297 U.S. 129, 134 (1936) ; FCC 
v. American Broadcasting Co., Inc., 347 U.S. 284, 296-297 
(1954); Peters v. Hobby, 349 U.S. 381 (1955); Hobby v. 
Hodges, 215 F. 2d 754, 758 (10th Cir. 1954). 


The word ‘‘change’’ in the Act clearly has the meaning 
normally applied in contract law—an amendment to, a 
modification of, or a supplement to the contract as writ- 
ten. Section 154.94(c) purports to modify these pro- 
visions, and is invalid. In United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956), the Su- 
preme Court held that public utility concepts applied by 
the Commission to filed contracts between 1938 and 1956 
were erroneously applied. The Court emphasized that 
the power of the Commission was simply that of limited 
review of such contracts, and that the ‘‘rate-making”’ 
powers of regulated companies were the same as existed 
under contract law, except as specifically limited in the 
Act (350 U.S. at 339-343). By use of the word “‘to”? in 
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the opinion, the Court emphasizes a keystone of Section 
4—if a change of price is a ‘‘change’”’ to the contract 
under contract law, then the change is a ‘‘change of rate 
schedule’’ under Section 4 of the Act. If a change of 
price is not a change to the contract in contract law, then 
such change likewise is not a ‘‘change’’ of rate schedule 
or a ‘‘new schedule’’ under Section 4(d) of the Act. See 
also the interpretation of the Act by this Court in Memphis 
Light, Gas and Water Division, et al. v. FPC, U.S. 
App. D.C. , 200 F. 2d 402 (1957). Change and new 
schedules, as those terms are used in Section 4, can only 
refer to a reformation of a contract—the negotiation by 
the parties of an amendment to the existing contract cur- 
rently on file and effective as a rate schedule. | 


In decisions by the Court of Appeals for the Fifth Cir- 
cuit in Bel Oil Corp. v. FPC, 255 F. 2d 548 (5th Cir. 1958), 
and related cases cited by the Commission in denying Pe- 
titioner’s application for rehearing, the Court did not 
discuss these constructions in the Mobile and Memphis 
cases. The Court instead based its conclusion upon the 
pre-Mobile decision of Mississippi Power & Light Co. vy. 
Memphis Natural Gas Co., 162 F. 2d 388 (5th Cir. 1947), 
and language relating to ‘favored nation’s’’ clauses. The 
issue here concerns specific prices set forth in the contract 
already on file and effective as a ‘‘rate schedule.’ 





An order that ‘‘suspends”’ or sets aside a provision of a 
filed contract even for a day, modifies the contract. The 
‘‘suspension’’ power under Section 4 cannot apply to filed 
and effective schedules. Suspension and the resultant 
modification of Petitioner’s contract and rate schedule 
were unlawful, and the Commission had no jurisdiction 
to initiate a proceeding under Section 4 of the Act and 
thereby impose upon Petitioner the burden of proving 
reasonableness of a provision of an effective rate sched- 
ule. | 
| 
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IL SUSPENSION WAS ARBITRARY. AN ABUSE OF DISCRETION, AND 
UNDULY DISCRIMINATORY TO PETITIONER. 

When agencies act within the bounds of reason, there 
will be no arbitrariness, caprice, or abuses of discretion. 
Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676 (9th Cir. 
1949), cert. den., 338 U.S. 860 (1949). When standards 
of reason are violated, capricious conclusions and abuses 
of discretion are inevitable. Such an abuse is before the 
Court. 


The Commission was not created so that it could create 
conditions it is commanded to prohibit. It has an affirma- 
tive responsibility of being fair and just to those whom 
it regulates. Cf. Colorado Interstate Gas Co. v. FPC, 209 
F. 2d 717 (10th Cir. 1954), rev’d., other grounds, 348 US. 
492 (1955); FPC v. Hope Natural Gas Co., 320 U.S. 591 
(1944). 


The facts which were before the Commission and the result 
it effected on the basis of those facts are relatively simple. 
A commodity, owned by several individuals, is sold, com- 
mingled, to a single purchaser. Under identical contracts 
and circumstances of delivery, each owner was paid the 
same price according to his relative ownership of the 
total quantity delivered, and until April 3, 1955, the owners 
shared equally, according to their ownership, in the pro- 
ceeds from marketing of their commodity. Since that date, 
an arbitrary regulatory order has deprived the owners 
of their equitable standing by establishing two prices 
where, by all right and reason, there should be but one. 
With identical sets of facts before it, the Commission 
issued an order denying Petitioner’s right to receive the 
contract price, giving no specific reasons for this action. 
Five days later, the facts before it being unchanged, the 
Commission notified Gulf that the same price was effective 
and lawful as of April 3, 1955. 


Petitioner recognizes that discretion may be exercised 
in administrative action, but discretion is not license to 
disregard facts and to issue contradictory orders which 
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work injury upon those appearing before the agency by 
arbitrarily creating preferential, discriminatory results. 
Atlantic Seaboard Corp. v. FPC, 201 F. 2d 568 (4th Gir. 
1953); Northeastern Gas Transp. Co. v. FPC, 195 F. 2a 
872 (8rd Cir. 1952). There are limitations upon the Com- 
mission, as was stated by this Court in Mississippi River 
Fuel Corp. v. FPC, 82 U.S. App. D.C. 208, 163 F. 2d 433, 
439 (1947): 


“‘. .. The discretion which must be exercised is that 
of the Commission. Congress has confided that func- 
tion to it. At the same time, Congress has forbidden 
arbitrary action and has imposed a duty of review 
upon the courts in that respect. Arbitrary action, |if 
it means anything, means action not based on facts or 
reason. The discretion and judgment confided in the 
Commission must be exercised upon facts and for'a 
reason.’’ | 


And, the Commission cannot “. . . shield arbitrariness 
by averments of its infallibility, by technical expressions, 
or by failure to state adequate reasons for its actions,’ as 
the Court noted, on petition for rehearing in the same case 
(82 U.S. App. D.C. at 227, 163 F. 2d at 452). | 


What the Commission has done in the Woodlawn Field 
can be termed nothing but arbitrary. There is no rational 
explanation for a conclusion that the same price on the 
same commingled commodity in the same field charged 
to the same purchaser should be effective in the first in- 
stance, and suspended in the second. 


A similar situation existed in the case of Atlantic Sea- 
board Corp. v. FPC, 201 F. 2d 568 (4th Cir. 1953) where 
three separate gas companies filed with the Commission 
notices of change of rates which they sought to have made 
effective simultaneously. The Commission called upon 
Atlantic for additional data which was promptly furnished 
by amendment. With all the facts before it, the Commis- 
sion then suspended each of the three changes, two for a 
period of five months from the filing date, but Atlantic’s 
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for five months from date of filing the additional data. 
The practical effect was to subject Atlantic to a suspen- 
sion period 22 days longer than that which was imposed 
upon the other two companies. The Court of Appeals for 
the Fourth Cireuit held such action to be discriminatory 
and prejudicial to the rights of Atlantic because of the 
unreasonable difference in treatment of companies similarly 
situated. 


If disparity in the length of a suspension is unlawful, 
then suspension of one party’s right to receive the price, 
and permitting another party, similarly situated, to receive 
the identical price, is also unlawful. 


Only a few weeks before its final decision in this pro- 
ceeding, the Commission itself corrected an abuse of sus- 
pension power in Re Reef Fields Gasoline Corporation 
(Operator) et al., 19 F.P.C. 351 (1958). In vacating a sus- 
pension order in a situation where the Commission had per- 
mitted a co-owner to receive the suspended price, the Com- 
mission stated (19 F.P.C. at 352): 


‘Reviewing our practices and policies with respect 
to changes in rate schedules tendered by independent 
producers engaged in the production and sale in inter- 
state commerce of natural gas in the Permian Basin 
since the issuance of the December 26, 1957, order 
herein, we conclude now that it would be inequitable, 
unfair, and unduly discriminatory to Respondent to 
continue the suspension of the rate increase sought. 
Mindful of our responsibility to treat those similarly 
situated with equality consonant in the premises, we 
think it is proper and in the public interest that we, 
upon our own motion, vacate the suspension, accept 
the rate change for filing and terminate this proceed- 
ing.”? 

The Commission has yet to correct the discrimination ap- 
plied in its treatment of the contract prices of producers 
in the Woodlawn Field. Selective ‘‘regulation’’ is undue 
discrimination. Selective regulation has deprived Peti- 
tioner of contract rights. 
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Il. THE SUSPENSION ORDER FAILS TO COMPLY WITH REQUIREMENTS 
THAT THE COMMISSION ISSUE A STATEMENT OF REASONS FOR 
SUSPENSION. 

Throughout the course of the proceeding, Petitioner 
sought clarification of the Commission’s reasons for sus- 
pension and of the Commission’s position in the hearing. 

Because of the Commission’s failure to make clear its 

views and its contradictory acts, clarification was required. 

However, a more fundamental error was the Commission/s 

failure to set forth reasons in the suspension order as 

required by Section 4(e) of the Act (R. 306Y, 3282). | 


The sole stated basis for suspension is couched in 
phraseology copied substantially verbatim from, and ideni- 
eal to, that set forth by Congress in Section 5(a) of the 
Act.° Such a recital contains absolutely nothing which 
specifies reasons for the Commission’s action. 





Petitioner’s filing complied with rules and regulations 
of the Commission (R. 2869-2876), and at the initiation 
of the hearing, the producers were faced with a list of gen- 
eralities as to the Commission’s reasons for suspension 
and initiating the proceeding. Errors in the suspension 
orders im 1955, are not corrected by issuance on February 
8, 1957, of an Examiner’s Decision based in large part 
upon a Commission opinion and decision issued in Decem- 
ber, 1956, weeks after the record in this proceeding was 
closed. 


Essential elements of a fair hearing include the right t 
know claims of opposing parties and to know just wha 
an agency of government proposes, the requirement tha 
a complaining agency make clear just what are the issue 
in a proceeding before it, a revelation by an agency of th 
facts upon which an administrative order is based and | 


10 The order states: ‘‘The increased rates and charges proposed in the 
aforesaid filing has not been shown to be justified and may be unjust, un- 
reasonable, unduly discriminatory, or preferential, or otherwise unlawful’? 
(R. 3067). | 
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statement of conclusions based on reasons and not merely 
arbitrary pronouncements. The suspension order fails 
to comply with these requirements. 


Phillips Petroleum Co. v. FPC, 227 F. 2d 470 (10th Cir. 
1955), cited by the Commission, is not authority for the 
Commission’s conclusion as to validity of the order. The 
court’s conclusion that the documents issued by the Com- 
mission in that case, ‘‘considered together,’’ met the statu- 
tory requirement, was based not only upon a recital of 
statutory language in an order but also upon contents of a 
telegram. As the court points out, the Commission made 
reference to ‘‘matters considered in Opinion No. 275,’ 
issues related thereto, requirements of reconsideration of 
related issues, which explained the action in the prem- 
ises.** 


The Commission is subject to the vast body of authority 
which imposes upon an administrative agency an affirma- 
tive duty to state fully the reasons for its actions.” Like- 
wise, Section 6(d) of the Administrative Procedure Act 
of 1946, 60 Stat. 240, 5 U.S.C. § 1005(d), requires the 


11 See Wong Yang Sung v. McGrath, 339 U.S. 33 (1950); L. B. Wilson, 
Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F. 24 793 (1948); Morgan v. United 
States, 304 U. S. 1 (1938); NLRB v. Bradley Washfountain Co., 192 F. 2d 
144 (7th Cir. 1951); Jordan v. American Eagle Fire Insurance Co., 83 U.S. 
App. D.C. 192, 169 F. 2d 281 (1948). 


12In suspending filings of pipeline companies’ tariffs, the Commission 
itemizes deficiencies in data filed. Sco e.g., Re Texas Gas Transmission Co., 
16 F.P.C. 757 (1956); Be United Fuel Gas Co., 16 F.P.C. 949 (1956); Re 
Alabama-Tennessee Natural Gas Co., 16 F.P.C. 1401 (1956). These may be 
compared with the ‘‘boilerplate’’ used in orders such as that issued to Peti- 
tioner. See, ¢.g., Re H. F. Sears, 16 F.P.C. 752 (1956) ; Be Stanolind Ow and 
Gas Co., 16 F.P.C. 753 (1956); Re Phillips Petroleum Co., 16 F.P.C. 798 
(1956) ; 16 F.P.C. 835 (1956); Re Welori Lumber Co., 16 F.P.C. 851 (1956) ; 
Re M. H. Marr, 16 F.P.C. 856 (1956). 


13 See United States v. Carolina Freight Carriers Corp., 315 U.S. 475 
(1942) ; Schachtman v. Dulles, 96 U.S. App. D.C. 287, 225 F. 2d 938 (1955) ; 
Automatic Canteen Co. v. FTC, 346 U.S, 61, 81 (1953). 
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Commission to furnish such statements,“ and this Court 
has held that statements copied from language of a statute 
‘in conclusory fashion’’ are insufficient to satisfy a re- 
quirement for explicitness. American Air Lines, Inc.| v. 
CAB, 98 U.S. App. D.C. 348, 235 F. 2d 845 (1956). 


These principles are embodied in the requirements |of 
Section 4 of the Natural Gas Act. | 


The recital in the suspension order under review does 
not satisfy either the requirements of the Natural Gas ae 
or of the Administrative Procedure Act. 








IV. THE COMMISSION'S CONSTRUCTIONS OF THE “JUST AND REASON- 
ABLE” STANDARD AND STATUTORY BURDEN OF PROOF 
ERRONEOUS; THE COMMISSION ERRED IN CONCLUDING THAT THE 
CONTRACT PRICE HAD NOT BEEN SHOWN TO BE REASONABLE. | 

Petitioner, although subject to regulation, is not a tradi- 
tional public utility, but, like other producers of natural 
gas, is simply engaged in selling a commodity it owns, 
and is not ‘‘primarily furnishing a service to the public.”’ 

Gulf Oil Corp. v. FPC, 255 F. 2d 556, 557 (5th Cir. 1958). 

The Commission has ignored all distinctions, and holds, 

‘cas a matter of law,’’ that Petitioner must present evi- 

dence in the ‘‘conventional’’ public utility form.” | 


The Commission’s construction of the Act is but ‘‘.: 
an unnecessary effort to justify a purely utility type rate- 
base approach to gas sold by independent producers...’ 


14‘*Prompt notice shall be given of the denial in whole or in part of | 
written application, petition, or other request of any interested person made 
in connection with any agency proceeding. Except in affirming a prior denial 
or where the denial is self-explanatory, such notice shall be accompanied by a 
simple statement of procedural or other grounds.’’ 


15 See Re Union Oil Company of California, 16 F.P.C. 100 (1956). 


16 See dissenting opinion of Commissioners Digby and Stueck, 16 F.P.C 
117. 
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A. The “just and reasonable” standard consists of a zone of 
reasonableness and may be applied without evidence of 
“rate-base, cost-of-service.” 


The ‘‘burden of proof’’ under Section 4(e) is simply to 
establish that a contract price is within a zone of reason- 
ableness, and therefore the ‘‘just and reasonable’’ stand- 
ard. Instead of reviewing evidence in terms of this statu- 
tory standard, the Commission refers only to ‘‘the end 
result test.’ That test is the judicial measure of confisca- 
tion, but the Commission erroneously used that test inter- 
changeably with the wholly different ‘‘just and reason- 
able’’ standard. 


In FPC v. Natural Gas Pipe Line Company of America, 
315 U.S. 575, 585-586 (1942), the Supreme Court recog- 
nized above the ‘‘lowest reasonable rate’’ limitation, the 
‘‘7one of reasonableness’’ within which the Commission 
is free to act, and held that only the ‘‘lowest reasonable 
rate’’ limitation in Section 5(a) of the Act coincides with 
the constitutional prohibition. This Court similarly con- 


strued the Act in City of Detroit v. FPC, 97 U.S. App. 
D.C. 260, 265, 230 F. 2d 810, 815 (1955), and made ref- 
erence to the ‘‘obvious practical difficulties’’ of always set- 
ting rates at ‘‘the brink of confiscation.’’ Both federal and 
state courts, in construing statutes, have held that the 
legislative ‘‘just and reasonable’’ standard consists of a 
zone, the upper limit of which may be defined by values 
received by a user of a ‘‘service,’’ and the lower limit of 
which is defined by the constitutional protection against 
imposition of confiscatory rates. See Covington and Lex- 
ington Turnpike Road Company, et al. v. Sandford, 164 
U.S. 578 (1898) ; Illinois C. R. Co. v. ICC, 206 U.S. 441, 463 
(1907) ; Simpson v. Shephard, 230 U.S. 352 (1913) ; Banton 
v. Belt Line Ry. Corp., 268 U.S. 413 (1925); Wichita Gas 
Co. v. Public Service Commission of Kansas, et al., 2 F. 
Supp. 792 (Kan. 1933), mod. 290 U.S. 561 (1934). It is this 
concept which was written into the Natural Gas Act. See 
FPC v. Hope Natural Gas Co., 320 U.S. 591, 616 (1944). 
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Under the Act, although the courts have set forth as the 
judicial test of confiscation ‘‘the end result test’? (see FPC 
v. Natural Gas Pipeline Company of America, supra; 
FPC v. Hope Natural Gas Co., supra; Colorado Inter- 
state Gas Co, v. FPC, 209 F. 2d 717, 727 (10th Cir. 
1954) rev’d other grounds, 348 U.S. 492 (1955), this does 
not mean that the courts have rewritten the ‘‘just and rea- 
sonable’’ standard to eliminate the zone of reasonableness 
of Section 4 and the Commission’s proper, legislative fune- 
tion under the statute. | 


Under the Act, a particular rate or price may be shown 
to be reasonable by establishing that it is below the upper 
limit of the zone of reasonableness as measured by value 
received by a purchaser. This upper limit is not related 
to the ‘‘end result’’ test and the courts have never imposed 
any evidentiary requirements upon a commission in earry- 
ing out its discretionary functions within the zone of rea- 
sonableness. Thus, ‘‘constitutional requirements’’ referred 
to by the Commission were not raised by Petitioner and 
were entirely irrelevant. There was no statutory bar un- 
der Section 4 of the Act to review of a rate or price by 
reference to evidence of value of a ‘‘service’’ or commodity, 
and evidence establishing that the contract price is below 
the upper limit of the zone, and, therefore, ‘‘just and rea- 
sonable.’’ | 


B. Where a single rate among many is in issue, there is no 
statutory requirement that “rate-base, cost-of-service” evi- 
dence be submitted. | 


The scope of the proceeding before the Commission ex- 
tended solely to the issue of reasonableness of a single price 
of a single commodity sold under a single contract which 
constitutes only one among many such contracts and busi- 
ness activities of the many owners involved. ‘End re- 


17 As the Commission was fully aware, at the time of the hearing, the 
Woodlawn contract was only one of more than one hundred fifty similar 
contracts of Pan American on file with the Commission, and only one of more 


than one hundred seven similar contracts of Continental on file with the 
Commission. Other owners are also engaged in other activities, 
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sult’? criteria did not apply, and reasonableness could have 
been determined by the value of the commodity, circum- 
stances relating to value to the purchaser, and other fac- 
tors relating to the single price in issue. 


This Court recognized this rule in Chicago Board of 
Trade v. United States, 96 U.S. App. D.C. 56, 59, 223 F. 
9d 348, 351 (1955). As this Court has noted, the Inter- 
state Commerce Commission as early as 1905 held that 
the question of whether revenue from all rates yields a 
‘‘fair return’? has ‘‘only a very remote, if any practical, 
bearing on the reasonableness of a rate on a single article 
of traffic,’ and the Supreme Court affirmed this view in 
Illinois Central R. Co. v. ICC, 206 U.S. 441 (1907). This 
Court stated: 


‘‘Petitioner says the Commission failed to make 
basic findings to support its conclusion that a 7% 
per cent rate of return is just and reasonable. 
The charge is for a single service among many services 
and involves a very small segment of the carrier’s 
business. The standard set by the Supreme Court for 
system-wide determinations—‘rates which enable the 
company to operate successfully, to maintain its finan- 
cial integrity, to attract capital, and to compensate 
its investors for the risks assumed’ [Citing inter alia, 
Federal Power Commission v. Hope Natural Gas Co., 
320 U.S. 91 (1944) ]—is inapplicable to the determina- 
tion of a single rate among many rates. In the first 
place mathematically precise calculations of rates of 
return and costs cannot be made in respect to minute 
segments of a huge business. The allocated propor- 
tions of many factors are infinitesimal, too small for 
precision. In the second place, to achieve a fair rate 
of return for a whole system, composed of many serv- 
ices, the rates on some services must necessarily be 
above the norm and on other services below it. 

‘The Interstate Commerce Commission early met 
the problem of a rate for carriage of a single com- 
modity. In 1905 [Citing Central Yellow Pine Asso. v. 
Illinois C. R. Co., 10 ICC 505, 539-540] the Commis- 
sion pointed out the difference between such a rate 
and an entire system of rates. It said the question 
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whether the revenue yielded by all the rates is a fai 
return has ‘only a very remote, if any practical, bear 
ing on the reasonableness of a rate on a single articli 
of traffic.’ On the other hand, it said, the reasonable 
ness of a single rate depends upon ‘the value, volume 
and other characteristics affecting the transportation 
of the particular commodity.’ That decision of the 
Commission was affirmed by the Supreme Court. [Cit- 
ing Illinois Cent. R. Co. v. Interstate Commerce Com- 
mission, 206 U.S. 441 (1907)]. The rule has been re- 
ferred to in other cases by the Commission [Citing, 
inter alia, Bridgeman-Russell Co. v. G. L. T. Corpora- 
tion, 61 ICC 260, 267 (1921)] and by the Court. [Cit- 
ing, inter alia, Northern Pacific R.R. Co. v. Department 
of Public Works, 268 U.S. 39 (1925)]. The old Com- 
merce Court referred to it. [Citing Lehigh Valley R. 
Co. v. Umted States, Com. Ct., 204 F. 986 (1913)]. So 
far as we can ascertain, that rule is well-established 
law.’’ (Emphasis Supplied) 





The Supreme Court has made clear that the issue of 
reasonableness, or even of confiscation, where only one 
rate among many is in issue, cannot be determined by evi- 
dence of what the Federal Power Commission now terms 
the ‘‘end result test’’ or the ‘‘conventional rate-base 
cost-of-service’’ method. See ICC v. Union Pacific R. Co! 
222 U.S. 541 (1912); Dayton-Goose Creek R. Co. v. Unit&3 
States, 263 U.S. 456 (1923) ; ICC v. Chicago G. W. R. Col, 
209 U.S. 108 (1908); Atlantic Coastline Railroad Co. v. 
North Carolina Corp. Commission, 206 U.S. 1 (1907). 


A similar issue was before the Court in Baltimore and 
O.R. Co., et al. v. United States, 345 U.S. 146 (1953). The 
Court noted that the sole basis for the charge of confisca- 
tion was that the rates would produce less revenue than 
‘‘costs’’ of transporting the specific commodities involved. 
The Court found that the rate change in issue was but a 
‘‘minor alteration’’ of a ‘‘vast, complex network of rates,’? 
and listed the numerous factors considered by the commis- 
sion which established value of service and circumstances 
of transportation of the commodities. Stating the ‘‘abso- 


9 











28 


Inte necessity for considerable flexibility in rate-making,”’ 
the Court concluded that the commission was correct in 
refusing to consider tendered ‘‘cost-of-service’’ studies, 
and that the due process clause cannot be construed as a 
bar to fixing rates without reference to ‘‘cost-of-service’’ 
for a single service. 


This rule has been applied both by the courts and com- 
missions, and in Railway Express Agency v. United States, 
6 F. Supp. 249 (S.D. N.Y. 1934) the court rejected claims 
that by applying this rule the Interstate Commerce Com- 
mission applied a standard of reasonableness contrary to 
that of the statute. After comparison of rates and refer- 
ence to circumstances of value of service, that commission 
had ordered a rate reduction, and the court approved the 
commission’s finding as to reasonableness without refer- 
ence to ‘‘cost-of-service’’ studies. 


In Brundred Brothers v. Prairie Pipe Line Co., et al., 
68 ICC 458 (1922), the Interstate Commerce Commission 
stated (68 ICC at 460, 462): 


‘But where, as here, only individual rates are as- 
sailed the fact that in the past defendants’ operations 
have been profitable is not of controlling importance. 
a it alee Co. v. G. L. T. Corporation, 61 ICC 

99 


‘Defendants have shown that the increased rates in 
issue are reasonable as compared with other rates for 
pipeline services. If defendants’ earnings are exces- 
sive such fact might require a general reduction in all 
of their rates, but we would not be warranted in re- 
quiring any reduction in these particular rates below 
the level of the other rates. We, of course, cannot pass 
upon the reasonableness of all of defendants’ rates 
under the issues and upon the record in this case.”’ 


Petitioner’s evidence established, without refutation, the 
impossibility of presenting a ‘‘rate-base, cost-of-service’’ 
study to show reasonableness of the one contract price in 
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issue, and Petitioner’s position is consistent with regula, 
tory practice and judicial constructions of statutory re- 
quirements for reasonableness. Yet, the Federal Power 
Commission concludes ‘‘Sections 4 and 5 of the Act’’ set 
forth only the judicial ‘‘end result test’? of confiscation, 
and that ‘‘as a matter of law,’’ reasonableness of the one 
contract price in issue may not be shown by comparisons 
of rates and price levels, but only by a full-dress, “‘con- 
ventional’’ rate-base, cost-of-service showing. | 





As a matter of law, the ‘‘end result test’’ did not ain 
to a limited issue such as that before the Commission, and 
the Commission was in clear error in seeking to impose 
upon Petitioner the burden of proving wholly inrelevans 
matters such as ‘‘revenue requirements of the industry”} 
it regulates. 


C. Evidence established reasonableness, and the Commissio: 
erred in failing to conclude that the one contract price in 
issue was just and reasonable, 


There was no statutory impediment to a determination 
of reasonableness upon the record. 


Only ten days before issuance of the final order modi- 
fying Petitioner’s contract, the Commission, in Re Pan 
American Petroleum Corporation, 19 F.P.C. 463 (1958), 
recognized the practical and legal difficulties of attempting 
to apply the ‘‘conventional’’ public utility method in such 
acase. The same reasons for rejecting the ‘‘conventional’’ 
method in that case, exist in this. That method would re+ 
quire an attempt to calculate at least seventy-six such 
‘‘rate-bases’’ and ‘‘cost-of-service’”’ studies, and thousands 
of minute empirical allocations, if such were possible, not 
only with respect to several commodities jointly found and 
produced, but also with respect to the numerous and 
diverse, non-jurisdictional activities of the scores of owners 
of the gas produced and sold from the Woodlawn Field 
units. Such an academic exercise is not required either by 
the Act or the Constitution. Contrary to the Commission’s 











30 


conclusion, as a matter of law, reasonableness of the 
single price in issue could have been determined by the 
producers’ evidence of value of the commodity, price levels 
in the market, and value of the commodity to the purchaser. 
The Commission erred in refusing to apply in Petitioner’s 
case the conclusions applied in Re Pan American Petroleum 
Corp., supra. 


The Commission found that the price was established at 
arm’s length by competition in a competitive market, and 
that the ability of Petitioner to sell and the price at which 
producers sell their commodity is determined by competi- 
tion. Regardless of any showing of costs, value of the gas 
is determined by non-monopoly conditions and influences 
of the competitive market. In this situation reliance upon 
criteria stated as the ‘‘end result test’’ would be improper 
even in determining ‘‘constitutional requirements.’’ * 


Had it been necessary to apply a ‘‘lowest reasonable 
rate’’ criterion under the test of the judiciary, that test 
could be applied upon evidence such as was presented by 
Petitioner. Findings adopted by the Commission show 
that requisites of a competitive situation are present, that 
the economic situation in which the producers operate is 
not that of a monopoly, and that the commodity they sell 
has a value determined solely by economic and business 


18 See Market Street Railway Company v. Railroad Commission of Cali- 
fornia, 324 U.S. 548 (1945). In Colorado Interstate Gas Co. v. FPC, 324 
U.S. 581 (1945). the Court did not discuss the constitutional limitation or 
Section 5(a) proviso, but only the question of whether Section 1(b) of the 
statute was a bar to inclusion, in a rate base, of production or gathering 
properties at an ‘‘actual legitimate cost.’’ The Court would have reached the 
constitutional issue only on review of the case in terms of the ‘‘end result?’ 
test, a ‘‘question not here under the limited review granted the case.’? Only 
four justices actually approved the Commission’s rate technique in the case. 
Four justices dissented, and a fifth, Justice Jackson, concurred on the 
statutory construction but restated his ideas as to the proper methods of 
pricing gas. The opinion of the majority specifically recognized that gas has 
value: 324 U.S. at 603. 
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influences.*® Where regulation thus is superimposed upon 
an existing economic situation, constitutional issues and 
statutory standards must be applied in terms of the eco 
nomic situation which actually exists.” 


Petitioner and other owners submitted extensive evidence 
as to the number of owners and ownership of interests in 
the field, the commodity value and value to the purchaser 
who contracted to pay the price, the value of the commodity 
in the field and the ultimate market, the complete absence 
of impact of the price upon an ultimate consumer, the im- 
possibility of applying the rate-base, cost-of-service form- 
ula under the circumstances, and the location of the field, 
size of reserves, volumes, deliverability, and other circum- 
stances relating to price. This evidence is relevant to the 
issue of reasonableness of a contract price in a proceeding 
under Section 4(e) of the Act, and, on the Commission’s 
findings, compelled the conclusion that the contract price 


is reasonable. 





The only authority cited by the Commission for its 


denial of the substance of hearing is this Court’s opinion in 
City of Detroit v. FPC, supra. The Commission has er- 
roneously applied the opinion. | 


19 One aspect of the economic situation controlling producers’ prices was 
recognized by this Court in City of Detroit v. FPC, 97 U.S. App. D.C. 260, 
230 F. 2d 810, 818, fn. 12: 


‘¢, |, If the Commission were uniformly to apply the field price system, 
all risks of exploration and development would be placed upon the pipe- 
line company. On the other hand, if the Commission gives the compani¢s 
their option, the traditional rate base system would naturally be chosen 
whenever costs of production exceed the field price. In that event, no 
risks of exploration, development, or production would fall upon the 
companies, and it would appear that a small margin of profit would 
suffice to encourage such activity. It is doubtful that the same margin 
of profit would be required as might be received by producers who bear 
their own risks.’’ | 


20See FCC v. RCA Communications, Inc., 346 U.S. 86 (1953); McLean 
Trucking Co. v. United States, 321 U.S. 67, 86, 87 (1944). 
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That case involved a pipeline’s system-wide rates, rather 
than a limited issue such as Petitioner’s case, and this 
Court’s discussion of submittal of ‘‘conventional rate-base, 
cost-of-service’’ evidence was with reference to a Commis- 
sion error in findings. The Court found no statutory bar 
to reviewing rates by reference to methods and evidence 
unrelated to the original cost concept, as long as the Com- 
mission’s reasons and purposes for so doing are within the 
framework of the Act. Applying the proper standard 
within the scope of a proceeding is one of the permissible 
purposes of the Act. The Court also compared these with 
the evidence and found a ‘‘gap’’ between purposes stated 
and the evidence. This was simply a judicial determination 
that there were insufficient evidence and findings to sup- 
port the Commission’s ultimate finding and conclusion,” 
and the ‘‘anchor”’ referred to by the Court was solely the 
Commission’s ‘‘experience’’ in regulation of rates of pipe- 
lines in system-wide rate cases, an economic entity dis- 
similar to the producer of natural gas. 


The Court did not overrule all precedent for determina- 
tion of reasonableness in a proceeding under Section 4(e) 
of the Act limited to the issue of one price in one of a 
producer’s many contracts, nor did the Court replace the 
‘‘just and reasonable’’ standard with the ‘‘end result’’ 
test of the Hope case. 


The Commission simply has renounced its regulatory 
duties, and cites the case as authority for its renunciation. 
The Commission was not prohibited from referring to ele- 
ments of competition and price levels which it found to 
exist and from drawing the logical conclusion that a price 
shown to be within the zone of reasonableness, without 
reference to irrelevant forms of evidence, is just and rea- 
sonable. 


21Cf. Spiegel v. Public Utilities Commission of the District of Columbia, 
96 U.S. App. D.C. 307, 226 F. 2d 29 (1955). The Court there criticized 
commission findings with respect to the use of the original cost method. 
Certainly that case has not been used by the Public Utilities Commission 
of the District of Columbia as authority that it must completely abandon 
use of the original cost method. 
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As the record makes abundantly clear, an independent 
producer of natural gas and an interstate transporter of 
natural gas are totally dissimilar economic and business 
entities. Since 1938, the Commission has been engaged 
in regulating rates charged by pipelines for the service 
of transportation and for delivery and sale of the trans- 
ported commodity to distribution companies and industries 
at the outlets of the pipelines’ transportation systems. 
There has been no experience in review of the contract 
prices at which owners of gas sell their commodity at the 
wellheads in the fields. Regulation of the price of gas 
in the field was not undertaken by the Commission until 
July 16, 1954, and this case, in which hearings began less 
than a year later, brought before the Commission those 
who are engaged in production and sale of many comt- 
modities, only one of which is within the purview of the 
Natural Gas Act. ! 





Until the Commission misinterpreted this Court’s deel 
sion in City of Detroit v. FPC, supra, the Commission 


did not consider itself bound to ignore evidence of record 
establishing differences in the two entities, and did not 
conclude that it was prohibited from an orderly and 
rational development of means of review of producers’ 
contract prices. After that decision was rendered, how- 
ever, the Commission mistakenly read selected excerpts 
from the opinion as requiring it to attempt to impose upon 
producers its “‘experience’’ in regulation of pipelines and 
to strive to apply methods tailor-made over fifteen years 
to fit the peculiar operating conditions of the natural gas 
transportation industry. Unfortunately for this design, a 
producer simply is not a pipeline, and just as what is 
tailored for one person does not fit another, so too is the 
Commission unable to apply the patterns of regulating 
pipeline companies to the independent producer of gas. 
The Commission itself finds the feat onerous (see Re Pan 
American Petroleum Corporation, supra.), and the one 
Court which has considered the problem has not adopted 
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the Commission’s first broad reading of City of Detrozt 
v. FPC, supra, but has admonished the Commission to give 
attention to the true nature of the producing industry. 
(See Bel Oil Corp. v. FPC, supra; Gulf Oil Corp. v. FPC, 
supra). 


The nature of that industry was revealed by Petitioner 
and the other owners. The record in this proceeding was 
adduced at eighteen days of hearings spread over an entire 
year, and consists of over two thousand pages of tran- 
script and more than one hundred detailed exhibits. Peti- 
tioner and the other owners presented a complete picture 
of a producer’s operations in the search for gas, oil, and 
other commodities, and the producer’s activities of 
development of properties and sale of the commodities 
found. The Commission was thoroughly informed by the 
evidence in this proceeding as to great risks attendant 
upon the producing business, which risks do not exist for 
pipelines and include the unavoidable facts that no matter 
how much a producer may invest there is no assurance 
that he will ever find a single cubic foot of gas, and that 
the recoverable quantities of the several commodities 
jointly found and produced are not subject to simple 
measurement. In great detail, distinctions between the 
activities of producers, both large and small, on the one 
hand, and the pipeline companies and protected monopo- 
listic enterprises, on the other, were spelled out upon the 
record. 


Far from resting on the proposition that their contract 
was the result of arm’s length bargaining or simply pre- 
senting tabulations of ‘‘unregulated prices in the field’’ 
and ‘‘opinions of experts that the price must be high 
enough to provide an incentive for exploration and develop- 
ment,’’ the producers submitted voluminous, factual data 
against which the half-cent escalation in price could be 
measured, and upon which a determination could be made 
upon informed judgment as to reasonableness thereof. 
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Factual justification of the half-cent increase was sub- 
mitted by evidence, not drawn from the ‘‘rates them- 
selves,’’ but from actual business and economic facts. The 
statistical measure of factors which control the price of 
gas, including consideration of and adjustment for changes 
in the purchasing power of the dollar, as reflected by the 
Bureau of Labor Statistics Wholesale Index, clearly estab- 
lished that the fixed 8% price rise between 1951 and 1955, 
written into the contract in 1951, was less than one-fifth 
of the actual rise in ‘‘real’’ price level and value of the 
commodity between 1951 and 1955. This was no mere 
‘‘tabulation’’ or ‘‘opinion,’’ but a hard measure such Jas 
is used widely in industry, government, and labor-manage- 
ment relations for review of prices, wages and economic 
conditions. Similarly, the analyses of price trends and 
the cumulative rise in price level over a five-year period 
established that while the 1951-1955 increase of less than 
2¢ was provided by the contract as written in 1951, the 
actual rise of price level in the market area during that 








period was 3.5¢. Other evidence also was substantial, 
probative, and relevant to the issue before the Commission. 


Clearly, the evidence adduced demonstrates that Peti- 
tioner and the other producers in the Woodlawn Field have 
not been benefited by all the rises in price levels or appre- 
ciation in the value of their commodity since 1951; rather, 
it has been and will continue to be purchaser, the cus- 
tomers which it serves, and, in turn, the ultimate con- 
sumers of the commodity sold, which have reaped the 
substantial benefits of a long-term contract written in 1951. 
Mississippi and its customers have enjoyed and will con- 
tinue to enjoy the advantage of a contract price provision 
which has kept and will continue to keep the price of 
natural gas in the Woodlawn Field well below the current 
market value of the commodity, and all that the producers 
seek is that they be permitted to receive for the com- 
modity sold that small portion of such value which ue 
contract price would provide. 
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The Commission, like other regulatory bodies, must make 
a critical analysis of the data before it, must consider 
weight of the evidence, and must perform the function 
delegated to it by Congress. As an arm of the legislature, 
the Commission was not created to sit as a judicial body 
in a confiscation case, nor may it inject into its legisla- 
tive functions issues of confiscation which can properly 
be raised only by a regulated company. Yet, that is 
what has been done. 


The Examiner reviewed much of the evidence, but con- 
sidered himself precluded from reaching a conclusion be- 
cause of the conclusions of law and self-imposed limita- 
tions expressed by the Commission in its opinion in the 
Union Oil Company case. While the producers excepted 
to many of his findings and to his failure to make others, 
the Commission considered neither the substance of these 
exceptions nor the evidence. Ten days after a critical 
appraisal of evidence and after having reached different 
conclusions of law in Re Pan American Petroleum Cor- 
poration, supra, the Commission merely issued a brief 
order adopting the Examiner’s findings, but also restat- 
ing the erroneous conclusions of law set forth in the Union 
Oil Company case. 


In Re Pan American Petroleum Corporation, supra, on 
April 4, 1958, the Commission had held that producers 
could not ‘‘reasonably have been expected to produce cost 
evidence’’ for the one field involved, and that it was im- 
possible to ‘‘employ the traditional rate-base method.’’ 
(19 F.P.C. at 469). On April 4, 1958, the Commission had 
also decided that the holding in City of Detroit v. FPC, 
supra, did not require production of that form of evidence 
in all producer proceedings. (19 F.P.C. at 472). 


However, in Petitioner’s case on April 14, 1958, the 
Commission refused to review the evidence presented. In- 
stead, it returned to the views it had said were not appli- 
eable in a substantially similar case decided only ten days 
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earlier, simply dismissed the Woodlawn Field proceeding 
by an order erroneous in many factual respects including 
the caption and recital of dates of the hearing, and did 
not even formally rule upon the producers’ motion for 
oral argument which had been filed with their exceptions 
almost a year earlier, A few days thereafter, the Court 
of Appeals for the Fifth Circuit declined to affirm the 
sweeping statements made by the Commission in the Union 
Oil Company case, noted with approval the Commission’s 
views expressed in Re Pan American Petroleum Corpora- 
tion, supra, on April 4, 1958, and remanded eight cases 
decided upon the Union Oil Company case holdings for 
reconsideration by the Commission. 


The Commission actions in Petitioner’s case result from 
its misreading of language in City of Detroit v. FPC, 
supra. The Commission says that even though it may not 
decide the issue in a producer’s case upon ‘‘conventional 
rate-base, cost-of-service’’ evidence, solely for purposes 
of the record a producer must masquerade as a pipeline 
for a time and must present exhibits in the ‘‘conventional’’ 
form used by pipelines for twenty years. These expen- 
sive and inapplicable exhibits, wholly contrived in a pro- 
ducer’s case, are to be used simply as a ‘‘point of depar- 
ture’’ and not for the purpose of determining reasonable- 
ness of the producer’s price. Nevertheless, the Commission 
holds that unless this ‘‘form’’ is adhered to the record) is 
‘‘legally deficient.’’ | 





This Court’s opinion in City of Detroit v. FPC, sipra: 
cannot be thus applied to deny Petitioner the si es 
of a hearing under Section 4(e) of the Act. 





Petitioner’s evidence required the Commission to make 
a determination of reasonableness. Neither the Act nor 
the Constitution required any additional evidence. ‘The 
Commission erred in refusing to review the evidence and 
to make the only conclusion that could have been made— 
that the 13.5¢ price has been shown to be just and rea- 
sonable. ! 
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V. THE COMMISSION ERRONEOUSLY MODIFIED THE CONTRACT WITH- 
OUT MAKING NECESSARY FINDINGS AND CONCLUSIONS. 

In United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956), the Supreme Court made clear that the 
Commission’s function of review of contracts is not the 
right to modify them unless the procedures established 
by the Act are followed. 


In that case, the Supreme Court held that where a con- 
tract has been filed as a rate schedule, as has Petitioner is. 
the Commission’s only authority to modify the contract 
arises under Section 5 of the Act (350 U. S. at 342). There 
is no such authority under Section 4, and Section 5 requires 
the Commission to make a specific finding that the existing 
contract price is unreasonable, after hearing and upon 
substantial evidence. 


Mere ‘‘disallowance’’ or ‘‘dismissal’’ is insufficient.”? 
The Commission has, however, stricken a provision from 
Petitioner’s contract without having made a finding of 


unreasonableness. Further, such findings could not have 
been made upon the record. The Commission’s order is, 
therefore, unlawful. 


VL PETITIONER HAS BEEN DENIED THE CONTRACT PRICE WITHOUT 
DUE PROCESS OF LAW. 


The Commission’s suspension order was issued without 
statutory authority or compliance with statutory require- 
ments, and, in the hearing which followed, the Commission 
deprived Petitioner of property rights by denying Pe- 


22If the Commission followed the Supreme Court construction of the Act 
in the Mobile case, it would not be in this dilemma, As Petitioner demon- 
strates, supra, the fixed, definite escalation is not a ‘‘change’’ of the ‘‘rate 
schedule’’ within the meaning of Section 4 and the proceeding was improperly 
initiated. Obviously, applying the procedures of the Act so that they are 
compatible with the Supreme Court’s construction requires the conclusions 
that the contract price in issue was not a ‘‘change” of ‘‘rate schedule,’’ that 
the Commission’s only authority to institute a proceeding was under Section 
5(a), and that its only power to modify the instrument is after hearing under 
that Section. 
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titioner the substance of a review of the evidence under the 
applicable statutory standard and concluding the hearin 
as it did. 


The Commission’s first order was not only beyond Com- 
mission jurisdiction but was also an arbitrary and dis- 
criminatory act, announced by an order which does not 
contain a ‘‘statement of reasons,’’ but merely a collection 
of vague generalities. The Commission’s second order is 
a result of refusal to review evidence under the statutory 
standard and of misconstruction of the Act and judicial 
decisions. 





As an agency of the federal government administering 
a regulatory statute, the Commission must comply with 
constitutional and statutory standards. See Wong Yang 
Sung v. McGrath, 339 U.S. 33 (1950); Secretary of Agri- 
culture v. Central Roig Refining Co., 338 U.S. 604 (1950). 


Requirements of due process of law impose upon the 
Commission a duty to adhere to statutory procedure, to 
apprise respondents of its position prior to hearing, and 
to set forth reasons for its actions. See Morgan v. United 
States, 304 U.S. 1 (1938); Jordan v. American Eagle Fire 
Ins. Co., 83 U.S. App. D.C. 192, 169 F.2d 281 (1948). | 


The orders under review were issued without adherence 
to these requirements, deprive Petitioner of property 
without due process of law, and, hence, are unlawful. 
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CONCLUSION 


For the foregoing reasons, the Commission’s orders 
of April 1, 1955, and April 14, 1958, in its Docket No. G- 
8696 must be vacated and set aside. 


Respectfully submitted, 


Bruce R. Merri 
P. O. Box 2197 
Houston, Texas 


Wurm J. GRove 

Carrot, L. Grim 
600 Munsey Building 
Washington 4, D. C. 


Attorneys for Petitioner 
Of Counsel: 


Dow, LoHNES AND ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Certificate of Service 


I hereby certify that I have served the within Brief upon 
Howard E. Wahrenbrock, Solicitor, Federal Power Com- 
mission, 441 G Street, N. W., Washington 25, D. C., by 
depositing a copy thereof in the mails, properly addressed, 
postage prepaid. 


WruraM J. Grove 


October 6, 1958 
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APPENDIX 


IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 14,588 


ConTINENTAL Om Company, 


Petationer, 


Vv. 


FeprraL Power Commission, ! 
Respondent. | 


Petition for Review of Orders of the Federal Power Commission 


To tHe HonorasLe Curer JupGE anp Circurr Jupass oF 
THE Unrrep States Court oF APPEALS FOR THE DISTRICT 
or CoLumsBia Circuit: | 


Continental Oil Company (herein referred to as ‘‘Peti- 
tioner’’) respectfully petitions this Court to review, va- 
cate and set aside orders of the Federal Power Commis- 
sion (herein referred to as ‘‘Respondent’’) issued on 
April 1, 1955, and April 14, 1958, in Re Continental Od 
Company, Docket No. G-8696, 18 FPC _.___, purportedly 
under Section 4 of the Natural Gas Act, 52 Stat. 822 
(1938); 15 U.S.C. §717¢e. Review is sought under pro- 
visions of Section 19(b) of the Natural Gas Act, 52 Stat. 
831 (1938); 15 U.S.C. §717r(b), and Section 10 of the 
Administrative Procedure Act of 1946, 60 Stat. 243, 5 
U.S.C. § 1009. 


I. STATEMENT OF JURISDICTION AND VENUE 


1. Petitioner is a corporation organized and existing 
under the laws of the State of Delaware. Its principal 
place of business is in the Texas National Bank Building, 
1300 Main Street, Houston, Texas. It is authorized to do 
business in each of the forty-eight states and the District 
of Columbia. | 
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2. Respondent is an agency existing under the laws of 
the United States and composed of a Chairman and four 
Commissioners. Its principal office is at 441 G Street, 
N. W., Washington, D. C. 


3. Jurisdiction and venue are in this Court under pro- 
visions of Section 19(b) of the Natural Gas Act and Sec- 
tion 10 of the Administrative Procedure Act, supra. Peti- 
tioner’s application for rehearing was denied by order of 
the Respondent issued June 6, 1958. 


4, Petitioner, a party to the proceeding before the Re- 
spondent, is aggrieved by orders issued therein in that 
Petitioner’s right to receive the price set forth in a con- 
tract filed as a ‘‘rate schedule’’ under Section 4 of the 
Natural Gas Act has been denied. 


Il. SvarveEMENT oF THE NATURE OF THE PROCEEDINGS AS TO 
Waicxu Review Is Soveut 


1. As an indpendent producer, Petitioner engages in ex- 
ploration for natural gas, development of properties pro- 
ducing natural gas, and production and sale of that com- 
modity. On April 3, 1951, Petitioner entered into a gas 
sales contract with Mississippi River Fuel Corporation 
(herein referred to as ‘‘Mississippi’’) covering the sale 
of Petitioner’s share of gas produced from thirty-three 
wells in the Woodlawn Field, Harrison County, Texas. Pe- 
titioner’s gas and that of approximately seventy-five other 
owners is produced and, prior to gathering and process- 
ing, is delivered to Mississippi in commingled, undivided 
streams at the wellheads. Sale and delivery by, or on 
behalf of each and all of the owners, are made under the 
terms of the April 3, 1951 contract or under formal ratifi- 
cations thereof by a few of the numerous owners. 


2. The contract between Petitioner and Mississippi pro- 
vides for payment of 13 cents per thousand cubic feet 
(Mcf) from April 3, 1953 to April 3, 1955, and 13.5 cents 
per Mef from April 3, 1955 to April 3, 1957, and further 
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specifically establishes the price for the entire term of 
the contract. | 


3. On or about November 28, 1954, under protest, Peti- 
- tioner filed with Respondent the contract between Peti- 
tioner and Mississippi, and amendments thereto executed 
prior to June 7, 1954, as a ‘‘rate schedule’’ covering the 
sale of its gas to Mississippi. The contract, with these 
amendments, was accepted by Respondent and was desig: 
nated by it and became effective as Petitioner’s FPC Gas 
Rate Schedule No. 107. 


4. At approximately the same time, other owners of the 
gas produced and sold in commingled quantities to Missis- 
sippi in the Woodlawn Field filed with Respondent their 
identical contracts, which were accepted and given other 
‘rate schedule’’ designations by Respondent. Among these 
other owners was Gulf Oil Corporation (herein referred 
to as ‘‘Gulf’’). 


5. Thereafter, on March 7, 1955, Petitioner filed with 
Respondent notice of the half-penny escalation on April 3, 
1955 as set forth in the provision of the contract already 
on file and effective as the ‘‘rate schedule.’’ This notice 
was filed to comply with provisions of Sections 154.94(a) 
and (c) of Respondent’s Regulations under the Natural 
Gas Act, requiring filing of notice of operation of a fixed, 
periodic escalation provision in an unmodified contract, as 
a ‘‘change in rate schedule,’’ requirements which Petitioner 
asserts are invalid if applied to the contract price pro+ 
vision here involved. Other owners, including Gulf, filed 
similar notices with Respondent. 








6. On April 1, 1955, purporting to exercise ere 
under Section 4 of the Act, Respondent (one Commissioner 
dissenting) issued an order (a) accepting Petitioner’s fil- 
ing as a ‘‘proposed change’’ of and supplement to Petit 
tioner’s ‘‘rate schedule,’’ (b) suspending receipt by Peti:+ 
tioner of the contract price of 13.5 cents until September 3, 
1955, and (c) ordering that a hearing be held concerning 
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the lawfulness of the contract price in a proceeding desig- 
nated as Docket No. G-8696. 


7. Shortly thereafter, by letter order issued April 6, 
1955, Respondent advised Gulf that its similar notice had 
been permitted to become effective without suspension, 
with the result that from and after April 3, 1955, Gulf has 
received the 13.5 cents price. Upon learning of this dif- 
ference in treatment, Petitioner, on April 29, 1955, filed 
an application for rehearing upon the suspension order, 
which was denied by Respondent. Thereafter, a petition 
for judicial review of the suspension order was held to be 
premature in Continental Oil Company v. FPC, 236 F. 2d 
827 (5th Cir. 1956). 


8. Under further orders of Respondent, the hearing in 
Docket No. G-8696, consolidated with Docket No. G-8697 
(concerning other owners of gas sold in the Woodlawn 
Field) commenced before an Examiner on June 15, 1955, 
and continued, with recesses, to May 29, 1956. Testimony 
and exhibits to establish that the contract price was just 
and reasonable were presented by Petitioner and other 
owners, and rebuttal thereto was introduced by Respond- 
ent’s Staff and Mississippi, an intervenor. Petitioner at 
all times also asserted that Respondent had no jurisdic- 
tion over the sale, that the contract price was not a 
‘‘change’’ of rate schedule, and that Respondent had no 
authority to proceed under Section 4 of the Act. Peti- 
tioner moved on June 15, 1955, May 14, 1956, and May 26, 
1956 to terminate the proceeding on these and other 
grounds. The motions of June 15, 1955 and May 26, 1956, 
were denied. That of May 14, 1956, which included a re- 
quest for alternative relief, has never been acted on by 
Respondent. 


9. On February 8, 1957, the Examiner issued his decision 
in Docket No. G-8696, holding that Respondent had juris- 
diction, that the suspension order was validly entered and 
was not discriminatory against Petitioner or otherwise 
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unlawful, and that Petitioner had failed to sustain the 
burden of proof under Section 4 of the Act because no 
evidence of ‘‘cost-of-service’’ or ‘‘investment in plant’’ was 
introduced. | 


10. On April 19, 1957, Petitioner filed Exceptions to the 
Examiner’s Decision and Motion for Oral Agreement 
thereon. 


11. On April 14, 1958, Respondent (two Gendiisaones 
concurring in part only), issued an order adopting the 
Examiner’s Decision in Docket No. G-8696. Respondent 
did not act on Petitioner’s Motion for Oral Argument, but 
held that Petitioner had failed to sustain the ‘‘burden of 
showing that the proposed increased rates are just and 
reasonable under our opinion in Matter of Union Oil Com- 
pany of California, et al., 16 F.P.C. 100, and the Court’s 
decision in City of Detroit v. Federal Power Commission, 
230 F. 2d 810...’’? Respondent’s order disallowed receipt 
by Petitioner of the contract price, and ordered refund by 
Petitioner of the difference between 13.5 and 13 cents per 
Mef which has been received from and after expiration of 
the suspension period on September 3, 1955, subject to 
Petitioner’s undertaking to assure refunds under the Pr 
cedure provided by Section 4 of the Act. 


12. On May 14, 1958, Petitioner filed an application fa 
rehearing upon, reconsideration of, and modification of th 
Order of April 14, 1958, insofar as it pertained to Docke 
No. G-8696, and on May 29, 1958, Petitioner filed a Motio 
for Stay of the refund provisions of that Order, pendin 
Respondent’s action on the application for rehearing, an 
possible judicial review under Section 19(b) of the Act. — 


13. On June 6, 1958, Respondent (two Commissioners 
dissenting) issued an Order denying rehearing upon, re- 
consideration or modification of the Order of April 14, 
1958, and also denying Petitioner’s Motion for Stay. 
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TI. Grounps Uron Wuics Reimer Is Sovext 


1. Respondent erred in arbitrarily, capriciously, and un- 
lawfully failing to apply principles and conclusions of law 
announced and applied by it in a similar proceeding in- 
volving numerous independent producers of natural gas 
and in which Respondent held that the Act did not require 
presentation of each producer’s ‘‘eost-of-service’’ or 
‘‘reyenue requirements.’’ (See Docket No. G-8549, et al., 
In the Matter of Pan American Petroleum Corporation, 
et al., Opinion No. 310, issued April 4, 1958, only ten days 
prior to Respondent’s final order in this proceeding). 


9. Respondent erred in concluding that Petitioner had 
failed to sustain its burden of proof under Section 4 of 
the Natural Gas Act. Respondent’s construction of statu- 
tory requirements and interpretations of prior judicial 
constructions of the Natural Gas Act as requiring presen- 
tation of evidence of ‘‘rate-base’’ and ‘‘cost-of-service’’ as 
a prerequisite to sustaining the statutory burden of proof 
in a proceeding such as Docket No. G-8696, are erroneous, 
and impose upon Petitioner a burden of proof contrary to 
that set forth in the statute. 


3. Respondent erred in concluding that the standard of 
Section 4(e) of the Natural Gas Act does not consist of a 
zone of reasonableness, and erred in failing to review the 
evidence with reference to that standard by misconceiving 
its statutory function and reviewing the evidence solely 
with reference to the ‘‘lowest reasonable rate’’ proviso in 
Section 5(a) of the Natural Gas Act. Respondent thus 
deprived Petitioner of the hearing to which it is entitled 
under Section 4(e) of the Natural Gas Act. 


4, Respondent erred in failing to follow precedents estab- 
lishing that where only one sales contract among many 
such sales contracts of a producer is in issue, reasonable- 
ness of the price in the single contract in issue may be 
established by evidence of the value of the commodity, 
volume sold, and other circumstances and conditions of de- 
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livery, without reference to the ‘‘rate-base-cost-of-service’’ 
method. | 


5. Respondent erred in concluding that in a proceeding 
involving reasonableness of the price of gas sold in com- 
mingled quantities by the numerous owners of the gas, each 
of whom is also engaged in other sales and activities, each 
of the owners must present evidence of the ‘‘cost-of- 
service’’ with respect to its share of the commingled gas 
in order to establish that the price in the one sales contract 
involved is just and reasonable. 





6. Respondent erred in unlawfully failing and refusing 
to make basic and ultimate findings of fact and the con- 
clusions required by the preponderance of the evidence |as 
to ownership of the commodity sold, value of the commod- 
ity, lack of effect of the contract price upon the purchaser 
and ultimate consumers, impossibility of application of a 
rate-base-cost-of-service method, and other circumstances 
relating to the reasonableness of the contract price. 


7. Respondent erred in disallowing receipt by Petitioner 
of the contract price without the prerequisite statutory 
finding of unlawfulness based upon substantial evidence 
which is a condition precedent to modification by Respond- 
ent of a contract filed as a rate schedule under Section 4 
of the Natural Gas Act. 


8. Respondent erred in asserting jurisdiction over the 
contract price as a ‘‘change’’ of rate schedule under Sec- 
tion 4 of the Natural Gas Act, erred in imposing upon 
Petitioner requirements of Section 154.94(e) of the Com- 
mission’s Regulations under the Natural Gas Act requir- 
ing filing of ‘‘notice’’ of ‘‘change in rate schedule’’ with 
respect to operation of the price in an unchanged contract 
and rate schedule, erred in suspending and denying re 
ceipt of a filed and effective contract price, erred in pur- 
portedly instituting a proceeding under Section 4 of the 
Natural Gas Act with respect to the contract price and 
imposing upon Petitioner the burden of proving lawful- 
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“ness of an effective price, and erred in denying Petition- 
er’s motions to vacate the suspension order and terminate 
the proceeding. 


9. Respondent erred by arbitrarily, capriciously, and un- 
lawfully suspending Petitioner’s receipt of the contract 
price, while permitting receipt of the identical contract 
price by an owner of commingled gas produced from some 
of the same wells, from some of the same leases, and from 
the same field, and sold to the same purchaser under the 
same circumstances and conditions of delivery. Respond- 
ent abused whatever discretion it purported to exercise. 


10. Respondent erred in failing to set forth in the sus- 
pension order a statement of its reasons for suspension, 
as required by Section 4(e) of the Natural Gas Act, Sec- 
tion 6(d) of the Administrative Procedure Act of 1946, 
60 Stat. 240, 5 U.S.C. § 1005(d), and applicable case law. 


11. Respondent erroneously found and concluded that 
Petitioner is, with respect to the sale involved, ‘‘engaged 
in the sale of natural gas in interstate commerce for re- 
sale for ultimate public consumption,’’ and ‘‘is therefore 
a ‘natural gas company’ within the meaning of the Nat- 
ural Gas Act,’’ in that Petitioner’s sale of a commodity 
unfit for interstate transmission, prior to processing and 
gathering, is not a sale 2m interstate commerce, and, even 
if it were, the sale is exempt from Commission jurisdic- 
tion by virtue of provisions of Section 1(b) of the Natural 
Gas Act. 


12. Respondent erred in depriving Petitioner of prop- 
erty without due process of law as guaranteed by the Fifth 
Amendment to the Constitution of the United States, by 
unlawfully suspending and disallowing receipt by Peti- 
tioner of the contract price. 


IV. Revimr Prayep 


WHEREFORE, Petitioner prays that this Petition be served 
upon Respondent as provided by Section 19(b) of the 
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Natural Gas Act, that the Court enter an order requiring 
Respondent to certify to and file in this Court the record 
upon which the orders sought to be reviewed were entered, 
that the Court review, vacate, and set aside orders of the 
Respondent issued on April 1, 1955 and April 14, 1958, in 
its Docket No. G-8696, and that the Court grant such other 
and further relief as is deemed just and equitable in the 
premises. | 





Respectfully submitted, | 


Roxanp B. Voicut 
Box 2197 
Houston 1, Texas ! 
Counsel for Petitioner | 
Dated: 
July , 1958 


VERIFICATION 


State or Texas 


County or Harris 


Before me, the undersigned Notary Public in and for 
Harris County, Texas, personally appeared Rouanp B. 
Voicut, who, being duly sworn, on oath says that he lis 
attorney for the Petitioner; that he has read the forego- 
ing Petition for Review; that he is conversant with the 
matters set forth therein; and that the statements of na 
contained therein are true and correct. 





Ronan B. Voicxt | 


Sworn to and subscribed before me, this day of 
July, 1958. | 


Notary Public in and for 
Harris County, Texas 
My Commission Expires: 


June 1, 1959 
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CERTIFICATE OF SERVICE 


I, Rotanp B. Votext, Counsel for Continental Oil Com- 
pany, hereby certify that I have this day served the fore- 
going Petition for Review upon the following named per- 
sons (including all parties to the proceeding before the 
Federal Power Commission) by depositing a copy thereof 
in the mails, postage prepared, and addressed to: 


Honorable Jerome K. Kuykendall, Chairman 
Federal Power Commission 

441 G. Street, N. W. 

Washington, D. C. 


Willard W. Gatchell, Esquire 
General Counsel 

Federal Power Commission 
Washington, D. C. 


John F. Jones, Esquire 
Pan American Petroleum Corporation 
P. O. Box 591 
Tulsa 2, Oklahoma 
Counsel for Pan American Petroleum Corporation 
and other parties before the Commission 
William A. Dougherty, Esquire 
Doughtery & White 
30 Rockefeller Plaza 
New York 20, New York 
and 
Arthur W. Manley, Esquire 
407 North 8th Street 
St. Louis 1, Missouri 
Counsel for Mississippi River Fuel Corporation, 
Intervenor before the Commission. 


Dated at Houston, Texas, this day of July, 1958. 


Routanp B. VoicHt 
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Natural Gas Act 
The Natural Gas Act of 1938, as amended, 15 U.S.C. (1947). 


Rates aND CHakGES; SCHEDULES; SUSPENSIONS oF NEW 
RatTEs 


See. 4. 


(a) All rates and charges made, demanded, or received 
by any natural-gas company for or in connection with the 
transportation or sale of natural gas subject to the juris- 
diction of the Commission, and all rules and regulations 
affecting or pertaining to such rates or charges, shall be 
just and reasonable, and any such rate or charge that is 
not just and reasonable is hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the juris- 
diction of the Commission, (1) make or grant any undue 
preference or advantage to any person or subject any per- 
son to any undue prejudice or disadvantage, or (2) main- 
tain any unreasonable difference in rates, charges, service, 
facilities, or in any other respect, either as between locali- 
ties or as between classes of service. | 








(c) Under such rules and regulations as the Commission 
may prescribe, every natural-gas company shall file with 
the Commission, within such time (not less than sixty days 
from the date this act takes effect) and in such form as 
the Commission may designate, and shall keep open in 
convenient form and place for public inspection, schedules 
showing all rates and charges for any transportation or 
sale subject to the jurisdiction of the Commission, and the 
classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica- 
tions, and services. | 





(d) Unless the Commission otherwise orders, no change 
shall be made by any natural-gas company in any such 
rate, charge, classification, or service, or in any rule, regu- 
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lations, or contract relating thereto, except after thirty 
days’ notice to the Commission and to the public. Such 
notice shall be given by filing with the Commission and 
keeping open for public inspection new schedules stating 
plainly the change or changes to be made in the schedule or 
schedules then in force and the time when the change or 
changes will go into effect. The Commission, for good 
cause shown, may allow changes to take effect without 
requiring the thirty days’ notice herein provided for by 
an order specifying the changes so to be made and the time 
when they shall take effect and the manner in which they 
shall be filed and published. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint of any 
State, municipality, or State commission, or upon its own 
initiative without complaint, at once, and if it so orders, 
without answer or formal pleading by the natural-gas com- 
pany, but upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, charge, classifica- 
tion, or service; and, pending such hearing and the deci- 
sion thereon, the Commission, upon filing with such sched- 
ules and delivering to the natural-gas company affected 
thereby a statement in writing of its reason for such sus- 
pension, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or service, 
but not for a longer period than five months beyond the 
time when it would otherwise go into effect: Provided, 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
charge, classification, or service goes into effect, the Com- 
mission may make such orders with reference thereto as 
would be proper in a proceeding initiated after it had be- 
come effective. If the proceeding has not been concluded 
and an order made at the expiration of the suspension 
period, on motion of the natural-gas company making the 





13a 


filing, the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
charges are thus made effective the Commission may, by 
order, require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any amounts 
ordered by the Commission, to keep accurate accounts in 
detail of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such amounts were 
paid, and, upon completion of the hearing and decision, 
to order such natural-gas company to refund, with inter- 
est, the portion of such increased rates or charges by its 
decision found not justified. At any hearing involving|a 
rate or charge sought to be increased, the burden of proof 
to show that the increased rate or charge is just and rea- 
sonable shall be upon the natural-gas company, and the 
Commission shall give to the hearing and decision of such 
questions preference over other questions pending before 
it and decide the same as speedily as possible. [52 Stat. 
822 (1938); 15 U.S.C. 717¢ (1946) ]. | 





Frxurne Rares anp Cuarces; Determination oF Cost OF 
Propuction oR TRANSPORTATION | 


See. 5. 


(a) Whenever the Commission, after a hearing had upon 
its own motion or upon complaint of any State, municipal- 
ity, State commission, or gas distributing company, shall 
find that any rate, charge, or classification demanded, ob- 
served, charged, or collected by any natural-gas company 
in connection with any transportation or sale of natural 
gas, subject to the jurisdiction of the Commission, or that 
any rule, regulation, practice, or contract affecting such 
rate, charge, or classification is unjust, unreasonable, un- 
duly discriminatory, or preferential, the Commission shall 
determine the just and reasonable rate, charge, classifi¢a- 
tion, rule, regulation, practice, or contract to be thereafter 
observed and in force, and shall fix the same by order: 
Provided, however, That the Commission shall have no 
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power to order any increase in any rate contained in the 
currently effective schedule of such natural gas company 
on file with the Commission, unless such increase is in ac- 
cordance with a new schedule filed by such natural gas 
company; but the Commission may order a decrease where 
existing rates are unjust, unduly discriminatory, prefer- 
ential, otherwise unlawful, or are not the lowest reasonable 
rates. 


(b) The Commission upon its own motion, or upon the 
request of any State commission, whenever it can do so 
without prejudice to the efficient and proper conduct of 
its affairs, may investigate and determine the cost of the 
production or transportation of natural gas by a natural- 
gas company in cases where the Commission has no au- 
thority to establish a rate governing the transportation or 
sale of such natural gas. [52 Stat. 823 (1938); 15 U.S.C. 
717d (1946) ]. 


Rexearine; Court Review or ORpErs 


See. 19. 


(a) Any person, State, municipality, or State commis- 
sion aggrieved by an order issued by the Commission in a 
proceeding under this act to which such person, State, mu- 
nicipality, or State commission is a party may apply for 
a rehearing within thirty days after the issuance of such 
order. The application for rehearing shall set forth spe- 
cifically the ground or grounds upon which such application 
is based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Com- 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order 
of the Commission shall be brought by any person unless 
such person shall have made application to the Commis- 
sion for a rehearing thereon. 
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(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a writ- 
ten petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of 
such petition shall forthwith be served upon any member 
of the Commission and thereupon the Commission shall 
certify and file with the court a transcript of the record 
upon which the order complained of was entered. Upon 
the filing of such transcript such court shall have exclusive 
jurisdiction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the Com- 
mission shall be considered by the court unless such ob- 
jection shall have been urged before the Commission in the 
application for rehearing unless there is reasonable ground 
for failure so to do. The finding of the Commission as to 
the facts, if supported by substantial evidence, shall be 
conclusive. If any party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satis- 
faction of the court that such additional evidence is mate- 
rial and that there were reasonable grounds for failure to 
adduce such evidence in the proceedings before the Com- 
mission, the court may order such additional evidence to 
be taken before the Commission and to be adduced upon 
the hearing in such manner and upon such terms and condi- 
tions as to the court may seem proper. The Commission 
may modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file with the court 
such modified or new findings, which is supported by sub- 
stantial evidence, shall be conclusive, and its reeommenda- 
tion, if any, for the modification or setting aside of the 
original order. The judgment and decree of the court, 
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affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject 
to review by the Supreme Court of the United States upon 
certiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U.S.C., title 28, sees. 
346 and 347). 


(c) The filing of an application for rehearing under sub- 
section (a) shall not, unless specifically ordered by the 
Commission, operate as a stay of the Commission’s order. 
The commencement of proceedings under subsection (b) of 
this section shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s order. [52 
Stat. 831 (1938); 15 U.S.C. 717r (1946) ] 


Administrative Procedure Act 
Avuxmiary Marrers 


Sec. 6 [5 U.S.C. § 1005.] 


Except as otherwise provided in this chapter— 
Appearance and representation of parties 


(a) Any person compelled to appear in person before 
any agency or representative thereof shall be accorded the 
right to be accompanied, represented, and advised by coun- 
sel or, if permitted by the agency, by other qualified repre- 
sentative. Every party shall be accorded the right to 
appear in person or by or with counsel or other duly quali- 
fied representative in any agency proceeding. So far as 
the orderly conduct of public business permits, any inter- 
ested person may appear before any agency or its respon- 
sible officers or employees for the presentation, adjustment, 
or determination of any issue, request, or controversy in 
any proceeding (interlocutory, summary, or otherwise) or 
in connection with any agency function. Every agency 
shall proceed with reasonable dispatch to conclude any 
matter presented to it except that due regard shall be had 
for the convenience and necessity of the parties or their 
representatives. Nothing herein shall be construed either 
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to grant or to deny to any person who is not a lawyer the 
right to appear for or represent others before any agency 
or in any agency proceeding. 
Investigations 





(b) No process, requirement of a report, inspection, or 
other investigative act or demand shall be issued, made, or 
enforced in any manner or for any purpose except as 
authorized by law. Every person compelled to submit data 
or evidence shall be entitled to retain or, on payment of 
lawfully prescribed costs, procure a copy or transcript 
thereof, except that in a non-public investigatory proceed: 
ing the witness may for good cause be limited to inspection 
of the official transcript of his testimony. 

Subpoenas 


(c) Agency subpoenas authorized by law shall be issued 
to any party upon request and, as may be required by rules 
of procedure, upon a statement or showing of general 
relevance and reasonable scope of the evidence sought: 
Upon contest the courts shall sustain any such subpoena 
or similar process or demand to the extent that it is found 
to be in accordance with law and, in any proceeding for 
enforcement, shall issue an order requiring the appearance 
of the witness or the production of the evidence or data 
within a reasonable time under penalty of punishment for 
contempt in case of contumacious failure to comply. 
Denials 


(d) Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other 
request of any interested person made in connection with 
any agency proceeding. Except in affirming a prior denial 
or where the denial is self-explanatory, such notice shall be 
accompanied by a simple statement of procedural or other 
grounds. 
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Judicial Review 
See. 10 [5 U.S.C., § 1009.] Except so far as (1) statutes 


preclude judicial review or (2) agency action is by 
law committed to agency discretion— 


(a) Right of review.—Any person suffering legal wrong 
because of any agency action, or adversely affected or ag- 
grieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


(b) Form and venue of action—The form of proceed- 
ing for judicial review shall be any special statutory re- 
view proceeding relevant to the subject matter in any 
court specified by statue or, in the absence or inadequacy 
thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs of prohibitory 
or mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal proceedings for judi- 
cial enforcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided by 
law. 


(c) Reviewable Acts.—Every agency action made re- 
viewable by statute and every final agency action for which 
there is no other adquate remedy in any court shall be 
subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly review- 
able shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


(a) Interim Relief —Pending judicial review any agency 
is authorized, where it finds that justice so requires, to 
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postpone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on 
appeal from or upon application for ceritorari or other 
writ to a reviewing court) is authorized to issue all neces- 
sary and appropriate process to postpone the effective 
date of any agency action or to preserve status or rights 
pending conclusion of the review proceedings. 


(e) Scope of Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or ap- 
plicability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreason- 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or other- 
wise reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof |as 
may be cited by any party, and due account shall be ha 
of the rule of prejudicial error. 











Regulations Under Natural Gas Act 


Fiuine By Propucers anp GATHERERS oF Natura, Gas 
Wuicu Arg Aso Natura, Gas Companies 


154.91 AppiicaBmity 


(a) Definition. An ‘‘independent producer’’ as that term 
is used in this part means any person as defined in the 
Natural Gas Act who is engaged in the production or 
gathering of natural gas and who transports natural gas 
in interstate commerce or sells natural gas in interstate 
commerce for resale, but who is not primarily engaged in 
the operation of an interstate pipeline. 


(b) Filings by operators signatory to a gas sales con- 
tract. (1) Where the operator (i) of a natural gas produc- 
ing property (not a producer selling pursuant to a per- 
centage formula under paragraph (e) of this section), or 
(ii) of a plant processing natural gas and located in or 
near the production area of the gas it processes is a signa- 
tory party to a contract for the sale of the gas produced or 
processed, the operator shall make all the filings required 
under §§ 154.92 (rate schedules), 154.94 (changes in rate 
schedules), or 157.23 (applications for certificates) of all 
signatories for such sale, as well as for the sale and de- 
livery (according to the terms of the contract) of the gas 
of non-signatory coowners. Notwithstanding this require- 
ment for filings by operators, a coowner who is a signatory 
party to a contract of sale of natural gas may, but he need 
not, make his own filings under §§ 154.92, 154.94 and 157.23 
in addition to the filings required of the operators. 


(2) As a part of his application for a certificate of pub- 
lic convenience and necessity, the operator shall file (i) a 
copy of the contract or contracts for the sale of gas in 
interstate commerce for resale; (ii) the names and per- 
centum of ownership of coowners whose interest in pro- 
duction is to be delivered to the purchaser under the terms 
of such contract or contracts; and (iii) a copy of the sales 





21a 


authorization from, or operating agreement with, any non- 
signatory coowners whose gas is so to be delivered. 


(3) The operator, either at the close of each calendar 
year or at the end of each 12-month period following the 
date of initial filing, shall submit a statement listing any 
changes in the ownership of working interests, producers, 
or plant ownership occurring subsequent to the filing of'a 
prior statement hereunder. 


(c) Filings by signatory coowners. (1) Where gas is 
delivered by a well, unit, or plant operator under the terms 
of a contract of sale of an owner or owners to which the 
operator is not a signatory party, each signatory owner is 
responsible for making the filings required by §§ 154.92, 
154.94 and 157.23 to cover the sale, but any such filings 
may be made and accepted to cover other coowners who 
are joint signatories to the sales contract. As a part of 
his application for a certificate of public convenience and 
necessity, such owner shall file a single statement setting 
forth: (i) the names of the coowners (signatory or non- 
signatory) to whose accounts the gas so delivered is to be 
credited; (ii) the percentum of ownership of such owners 
in the well, unit, or plant; and (iii) a copy of the contract 
or contracts for the sale of gas in interstate commerce for 
resale. Also, such owner, either at the close of each calen- 
dar year or at the end of each 12-month period following 
the date of initial filing, shall submit a statement listing 
any changes in the ownership of working interests, pro- 
ducers, or plant ownership occurring subsequent to the 
filing of a prior statement hereunder. | 








(2) Where the operator is an interstate pipeline trans- 
mission company and delivers the gas into its own lines 
for interstate transmission it shall file a statement setting 
forth the names of all the coowners whose gas is so de- 
livered and the respective percentum of ownership therein, 
and such coowners shall make all required filings. 
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(d) No filings by nonsignatories. Where, under para- 
graph (b) or (c) of this section, filings of rate schedules, 
rate changes, and certificate applications covering the sale 
are required of the operator or of the signatory owners, 
a nonsignatory coowner may not file rate schedules, rate 
changes, or certificate applications where his gas is being 
sold or delivered by the operator according to the terms of 
a contract to which the coowner is not a signatory party, 
whether or not the filings by operator or coowner as above 
required have been made. However, the nonsignatory co- 
owner whose gas is being sold by the operator may, where 
he has reserved the right to do so, elect to take his gas in 
kind and dispose of it otherwise if and when there has 
first been obtained authorization therefor to the extent re- 
quired by sections 7 (b), and 7 (c), or other applicable 
provisions of the Natural Gas Act, and filings have been 
made as required by section 4 thereof. 


(e) Percentage sales. Where a producer sells to the 
operator of a processing plant at a price which is a per- 
centage of the proceeds from the resale of the residue gas, 
the plant operator shall make all filings required to cover 
the sale by such producers, which filings shall include a 
list of the producers from whom the natural gas is pur- 
chased, showing the percentum of the resale price received 
by each from such sale of gas. At the close of each ealen- 
dar year or at the end of each 12-month period following 
the date of initial filing the operator shall submit a further 
statement listing any changes in the producers from whom 
the gas is purchased or in the percentum they receive. In 
cases of percentage sales by producers covered by this 
paragraph, the producers may not file rate schedules, rate 
changes, or certificate applications, whether or not the 
filings by operator as herein required have been made. 
However, such producer is fully subject to applicable pro- 
visions of the Natural Gas Act, including sections 5 and 
7 (b). 
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[Section 154.91 amended by Order 190, 21 F. R. re, 
Oct. 4, 1956] 


154.92 Fiumnc or Rate ScHEeDULES By INDEPENDENT Pxo- 
DUCER | 





(a) Every independent producer who, on or since J une 
7, 1954, has engaged in the interstate transportation or 
sale of ‘natural gas subject to the jurisdiction of the Com- 
mission shall on or before December 1, 1954, file with the 
Commission rate schedules, as detned in Section 154. 93 
hereof, setting forth the terms and conditions of service 
and all rates and charges for such transportation or sale 
effective on June 7, 1954. To each such rate schedule there 
shall be attached a statement showing actual billing for a 
recent month in sufficient detail to show how the billing 
amount is determined. | 


(b) Every independent producer who, subsequent to the 
effective date of these rules, proposes to initiate an inter- 
state transportation or sale of natural gas subject to the 
jurisdiction of the Commission to an existing or new cus- 
tomer shall file with the Commission not less than 30 days 
nor more than 90 days prior to the date such transportation 
or sale is proposed to be initiated a rate schedule, as de- 
fined in Section 154.93 hereof, setting forth the terms and 
conditions of service and all rates and charges for such 
transportation or sale. To each such rate schedule there 
shall be attached a statement showing estimated sales 
and billing for the first month of service, in sufficient detail 
to show method of billing and prices used. The statement 
shall also give the proposed date of commencement of 
service. A complete copy of all material shall be furnished 
to each purchaser under the rate schedule. With each such 
filing there shall be submitted a list of parties to whom such 
material has been mailed. ! 





(c) Every independent producer who transports or sells 
less than 100,000 Mef annually of natural gas subject to the 
jurisdiction of the Commission may, in lieu of the require- 
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ments of paragraphs (a) and (b) of this Section file a 
statement showing (1) the approximate annual volume in- 
volved, (2) the rate charged therefor, (3) the name of the 
purchaser, and (4) the geographical location (field, county, 
and State) at which delivery is made. 


154.93 Rate ScHEDULE DEFINED 


For the purpose of Sections 154.92 through 154.101 
hereof ‘‘Rate Schedule’’ shall mean the basic contract and 
all supplements or agreements amendatory thereof, effec- 
tive and applicable on and after June 7, 1954, showing 
the service to be provided and the rates and charges, terms, 
conditions, classifications, practices, rules and regulations 
affecting or relating to such rates or charges, applicable 
to the transportation of natural gas in interstate commerce 
or the sale of natural gas in interstate commerce for resale 
subject to the jurisdiction of the Commission. 


154.94 CHances In Rate ScHEDULES 


(a) No changes shall be made in any rate, charge, or 
service in effect on and after June 7, 1954, for the inter- 
state transportation or sale of natural gas in interstate 
commerce subject to the jurisdiction of the Commission by 
any independent producer required to file rate schedules 
pursuant to Section 154.92 hereof, without first filing a 
change in rates pursuant to Section 4(d) of the Natural 
Gas Act and in accordance with this section. 


(b) Every change in any rate schedule, rate, charge, 
classification or service effective or applicable to a sale 
subject to the jurisdiction of the Commission as of June 
7, 1954, and on file with the Commission, or required to be 
filed pursuant to Section 154.92, or in any rate schedule, 
rate, charge, classification or service effective or applicable 
to a sale subject to the jurisdiction of the Commission 
initiated subsequent to June 7, 1954, on file with the Com- 
mission, or required to be filed with the Commission pur- 
suant to Section 154.92 shall be filed with the Commission 
in triplicate not less than 30 days nor more than 90 days 
prior to the date such change in rate schedule is proposed 
to be made effective. 
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(c) The operation of any provision of the rate schedule 
providing for future or periodic changes in the rate, charge, 
classification, or service after June 7, 1954, or the opera- 
tion of any like provision in any initial rate schedule filed 
after June 7, 1954, shall constitute a change in rate sched- 
ule. 


(d) Any change in any rate schedule, rate, charge, classi- 
fication, or service provided in a rate schedule in effect 
on June 7, 1954, which by the terms of said rate schedule 
is to be operative after June 7, 1954, and prior to Septem- 
ber 15, 1954, may be filed on less than thirty days’ prior 
notice, subject nevertheless to the right of the Commission 
to suspend any such proposed change, if the Commission 
in any case shall, within thirty days after the date of 
filing, find it necessary to suspend such proposed change. 
If any such proposed change is suspended, the suspension 
period will begin with the designated effective date of 
such change. 


(e) With each change in rate schedule there shall be 
submitted reasons, nature, and basis for the proposed 
change, and the following information and data: (i) the 
date on which such filing is proposed to be made effective; 
(ii) a comparative statement of sales made and revenues 
therefrom by months under the then effective rate schedule 
and under the proposed changed rate schedule, or rate, 
charge, classification or service contained therein for the 
12 months immediately preceding and for the 12 months 
immediately succeeding the proposed effective date of the 
rate schedule tendered for filing. Actual data shall be 
used wherever possible and any estimates shall be so desig- 
nated and explained. The statement shall be subdivided 
by customers and delivery points when more than one is 
involved. 








(f) If the proposed change in a rate schedule will result 
in an increase in a rate or charge, there shall also be sub- 
mitted a full statement in support of such increase. A 
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complete copy of all material shall be furnished to each 
party to the rate schedule. With each such filing there 
shall be submitted a list of the parties to whom such ma- 
terial has been mailed. 


(g) Every independent producer who transports or sells 
less than 100,000 Mcf annually if natural gas subject to 
the jurisdiction of the Commission may, in lieu of the re- 
quirements of the foregoing paragraphs in this Section, 
file a statement showing (1) the approximate annual vol- 
ume involved; (2) the rate charged therefor; (3) the name 
of the purchaser; and (4) the geographical location (field, 
county and State) at which delivery is made. 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


1. Whether or not the Commission has jurisdiction to review | 
the lawfulness of an increased rate provided for in a previously 
filed gas supply contract (a “periodic price escalation”), and | 
temporarily suspend it. | 

2. Whether or not the Commission was required to find that | 
an increased rate sought to be charged by petitioners was | 
just and reasonable in the absence of any evidence as to | 
cost-of-service. 

3. Whether or not procedural and ancillary contentions of | 
petitioners present any substantial issue. | 

(I) 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 14,581 


Pan AMERICAN Petroteum CorPoraTION,? PETITIONER, 
Vv. 


FrpEerAL PowER COMMISSION, RESPONDENT 





No. 14,588 


CoNTINENTAL Ort CoMPANY, PETITIONER, 
v. 


FreperaAL Power CoMMISSION, RESPONDENT 


ON PETITIONS FOR REVIEW OF ORDERS OF THE FEDERAL 
POWER COMMISSION 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


Petitioner in No. 14,588 having failed in the Fifth Circuit, 
the present petitioners now ask this Court to hold, in conflict | 
with that Circuit and two other circuits,Ahat a rise in rate | 
under a periodic escalation clause of the ortginal contract for 
the sale of natural gas to an interstate pipeline was not prop- | 


*The petition names Episcopal Theological Seminary of the Southwest | 
and 61 others as “petitioners.” However, only Pan American Petroleum | 
Corporation and Continental Oil Company are entitled to maintain this | 
review under the terms of Section 19 (b) of the Natural Gas Act, infra, 
p. 2, note 6, 15 U. S. C. 717r (b), as we show in our motion to dismiss as 
to all others. | 

* Continental Oil Co. v. F. P. C., 236 F. 2d 839 (CA5, 16 cases), certiorari | 
denied, 352 U. S. 966 and cases discussed infra, pp. 16-18. 


(1) 
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erly reviewable and suspendible for five months by the Federal 
Power Commission as a “change” in rate.* They also ask this 
Court to hold, as the Fifth Circuit has recently refused to do,* 
that the Commission could not lawfully find from their refusal 
to disclose costs, that petitioners had failed to discharge the 
statutory burden * of showing that the increased rate is just 


and reasonable. Their petitions, filed under Section 19 (b) 
of the Natural Gas Aet* seek to have set aside an order of the 

mmission issued on April 14, 1958 (R. 3432; 19 FPC 519), 
which, in pertinent part, disallowed increased rates proposed 
by the above-named petitioners, and ordered refunds. 

th petitions seek to have the same Commission order 

set aside, largely on the basis of the same objections. In the 
interests of economy of time and effort we are, therefore, sub- 
mitting this single brief in both proceedings. 

The Commission proceedings.—Under the independent pro- 
ducer regulations’ issued by the Commission after the Su- 
preme Court decision in the Phillips case,*fthe producers of 
natural gas not also in the pipeline business were required 
to file their contracts effective on June 7, 1954, for sales of gas 
at wholesale in interstate commerce, as “rate schedules” under 


the Natural Gas Act. Pursuant to these orders, Pan American 
Petroleum Corporation ® on October 19, 1954, filed the con- 
tract with Mississippi River Fuel Corporation, and on Novem- 


* Within the meaning of Section 4 (d) of the Natural Gas Act (Act of 
June 21, 1938, c. 556, 52 Stat. 821-833, 15 U. S.C. 717¢ (e)). 

* Bel Oil Corp. v. F. P. C., 255 F. 2d 548 (CA5), certiorari denied October 
13, 1958, Nos. 197, 201, 202, 203, October Term 1958; Sun Oil Co. v. F. P. C., 
255 F.. 2d 557 (CA5), certiorari denied October 13, 1958, No. 167, October 
Term 1958; Gulf Oil Corp. v. F. P. C., 255 F. 2d 556 (CA5) ; Associated Oil & 
Gas Co. v. F. P. C., 255 F. 2d 555 (CA5). 

* As provided in Section 4 (e) of the Act. 

* Act of June 21, 1958, c. 556, 52 Stat. 821-833, 15 U. S. C. 717-717 w. 

718 CFR 154.92-154.94. The regulations in their early form were before 
this Court in Texas Gas Corporation v. F. P. C., 102 USAppDC 59, 250 F. 
2d 27; see also the history of the adoption of the regulations in Magnolia 
Petroleum Co., v. F. P. C., 236 F. 2d 785 (CA5), certiorari denied, 352 U. 3. 
968. 

* Phillips Petroleum Company v. Wisconsin, 347 U. S. 672. 

*Pan American Petroleum Corporation is the new name adopted by Stano- 
lind Oil and Gas Company. For convenience in reference, the corporation 
will be referred to by its new name as though such had been its name at all 
material times. 
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ber 26, 1954, co-signatory Continental Oil Company filed the 
same contract. The Commission designated Pan-American’s 
filing as “Pan American Petroleum Corporation (Operator) 
et al., FPC Gas Rate Schedule No. 31”, and the same contract, 
filed by Continental, as Continental’s “Rate Schedule No. 107. ” 

The contract provided for periodic escalations in price. Dur- 
ing the period from April 3, 1953, to April 3, 1955, in which! 
fell the June 7, 1954, date fixed by the Commission for com- 
mencing regulation of “independent producers” under the Act, 
the contract price was 13¢ per Mcf. For the period from April 
3, 1955, to April 3, 1957, the contract provided for a price of 
13.5¢ per Mef (R. 2679). /Pursuant to the Regulations Under 
the Natural Gas Act, Section 154.94, Pan American, on March! 
2, 1955, and Continental, on March 7, 1955, filed with the Com-' 
mission “Notice of Change” in the rate to 13.5¢ (R. 2805-2809, 
2869-2873). f Although Section 154.94 (f) of the Regulations 
provides for the filing of “a full statement in support of such! 
increase” when rate increases are involved, neither Pan Ameri- 
can nor Continental filed financial or other data in the nature! 
of substantive justification of the justness and reasonableness 
of the proposed increase. In substance, each merely asserted) 
in its notice of change that the increase wagper contract. 

On April 1, 1955, the Commission issued separate orders, in’ 
Docket No. G-8697 as to Pan American and in Docket No. G- 
8696 as to Continental, ordering a hearing on the proposed in-' 
creased rates because they had “not been shown to be justi- 
fied, and may be unjust, unreasonable, unduly discriminatory 
or preferential, or otherwise unlawful,” and temporarily sus7 
pending them (R. 3067, 3069). | 

Eighteen days of hearings were held in the consolidated) 
proceeding on these dockets, and 3,282 pages of testimony were! 
taken (R. 1-8282). Pan American and Continental offered 
evidence tending to establish that the 13.5¢ per Mef rate was! 
not excessive in comparison with other “field” prices, was below 
prices of same. Ne fuels, and of minimal effect on the ulti-' 





mate consumer. /Neither proponent offered any evidence as 


to cost-of-servicé or need for the additional of Th which 


would be provided by the suspended rate increase.,/ Therefore, 
the Commission staff did not present evidence, but argued to: 
487190—358———-2 
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the examiner that the proponents had not discharged the bur- 
den of proof requirement of Section 4 (e) of the Act. This 
position was sustained by the presiding examiner in a 47-page 
opinion, issued February 8, 1957 (R. 3277-3324, 19 FPC 523), 
and his action was affirmed by the Commission in its order 
of April 14, 1958 (R. 3432-3438, 19 FPC 519), and order deny- 
ing rehearing issued June 6, 1958 (R. 3496-3500). 

Gulf Oil Corporation rate-—On November 30, 1954, while 
the Commission was deluged with independent producer rate 
filings, see infra, p. 24, Gulf Oil Corporation, owner of a small 
part * of the gas being sold and delivered to Mississippi under 
the April 3, 1951, contract, was permitted to file that contract 
with the Commission as a Gulf rate schedule, denominated as 
Gulf’s FPC Gas Rate Schedule No. 22. /On February 4, 1955, 
Gulf filed a “Change in Rate Schedule” asking, for reasons 
substantially similar to the reasons advanced by petitioners, 
that the periodic escalation provided for in such contract (from 
13¢ to 13.5¢ per Mcf) be allowed to become effective on April 
8, 1955 (R. 2833-2844)./ 

The Commission took no action on this filing prior to the 
effective date thereof, April 3, 1955. On April 6, 1955, a rou- 
tine acknowledgment and notification advised Gulf that it had 
become effective on April 3, 1955, as Supplement No. 5 to 
Gulf’s FPC Gas Rate Schedule No. 22 (R. 2845). 

Promptly after Pan American and Continental brought the 
matter of the nonsuspension of Gulf’s rate to the attention 
of the Commission, alleging discrimination (R. 2822, 2824— 
2826, 2905-2909), the Commission on May 19, 1955, instituted 
an investigation of the lawfulness of the Gulf rate. This pro- 
ceeding involving the Gulf rate was consolidated for hearing 
with the proceedings involving petitioners’ increase (R. 3071-— 
3072), but, on Pan American’s application, was subsequently 
severed therefrom (R. 3097). 


* The Examiner indicated that “the estimated amount involved in the 
Gulf increase was $238 a year which is, of course, an insignificant amount” 
(R. 3296). On brief to the Commission, Pan American and Continental 
asserted that “this figure actually should be $310.” Joint Statement and 
Brief of Pan American and Continental, filed April 19, 1957, page 18, foot- 
note 11. The aggregate of the increases for all gas sold under the contract 
was estimated at $26,250 (R. 2810). 
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The Commission’s Findings and Conclusions —So far ag is 
relevant to the present review, the Commission in its orders 
of April 14, 1958, and June 6, 1958, announced its “agreement 
with the basic determinations reached by the presiding exam- 
iner” (R. 3433) and “adopted” (R. 3499) his decision, with 
some amplification of reasons, to the following effect: | 

1. The Commission has the power to suspend and investi- 
gate the reasonableness of the increased rates filed by Pan 
American on March 2, 1955 (Supplement No. 10 to Pan Ameri- 
can’s FPC Gas Rate Schedule No. 31), and Continental on 
March 7, 1955 (Supplement No. 8 to Continental’s FPC Gas 
Rate Schedule No. 107), despite the fact that such increased 
rates were provided for in the filed contract dated April) 3, 

tween these parties, as Sellers, and Mississippi, | 

“[E]very change of an existing rate to a different 
price by reason of a step-up escalation clause in a sales con- 
tract constitutes a change in rate, and every such change is 
subject to suspension by virtue of Section 4 (e) of the Act,” 
citing Mississippi River Fuel Corp. v. F. P. C., 121 F. 2d 159 
(CA8, 1941) (R. 34385). 

2. The claim that the Commission acted arbitrarily a 
capriciously and discriminated against petitioners, therefore 
acted illegally, because it had failed to suspend the Gulf Oil 
increase involving Gulf’s share in the gas sold to Mississippi, i is 
lacking in factual or legal basis. “The fact that with respect 
to one party the aggregate of the charges was a large amount 
as compared with the other would seem to justify fully the 
difference in treatment” (R. 3297). Furthermore, the lawful- 
ness of proposed rates is properly decided upon the evidence in 
the particular case involving those rates, and not upon the 
“treatment” accorded to some other applicant in another case 
(R. 3297). 

3. The Commission’s statement of its reasons for suspending 
the increases, i. e., that they “have not been shown to_ be justi- 
fied, and may be unjust, unreasonable, unduly discriminatory, 
or preferential or otherwise unlawful” precisely describes the 
“Gnadequate” statements filed by Pan American and Conti- 
nental in support of the proposed increased rates. The notice 
of investigation under Section 4 of proposed rate increases 
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need not “spell out reasons why the Commission thought such 
rates upon investigation might not be found just and reason- 
able”; the statutory burden of proof is, to the contrary, on the 
applicants; therefore, Section 4 (e) of the Act should not be 
construed to require from the Commission “an affirmative 
pleading setting out in detail the fault or faults found with the 
filing in order that the filing company might offer evidence to 
refute those allegations,” citing Phillips Petroleum Co. v. 
F. P.C., 227 F. 2d 470 (CA10). 


4. The evidence presented by petitioners attempted to jus- 
tify the increased rates on the basis of the “value method [of 
rate- ng] used alone” (R. 3498). As to the value of the 
gas, “the relationship between the demand on the one hand 
and the supply on the other brought about a price which, the 
testimony shows, was at that time the highest price that had 
been negotiated for the sale of gas in Texas, and it is now the 
highest price Mississippi pays for gas to any one in the Wood- 
lawn and Waskom Field areas” (R. 3302-3303). The contract 
of April 3, 1951, providing for such price, however, “was en- 
tered into at arm’s length in a competitive market,” and “the 
increased price falls within the range of prices paid to other 
producers in the pricing area” (R. 3308), because “since 1951 
the trend of prices in the Texas and Louisiana supply region 
has been up” (R. 3303). 

As to the so-called rate-base or cost-of-service criterion of 
fair and reasonable rates, petitioners “have wholly failed to 
offer any evidence respecting their investment in plant or their 
costs of operations” (R. 3308). \Since it is “impossible to deter- 
mine from the evidence whether or not the end result of the 
increases here proposed by Applicants would be just and rea- 
sonable,” absent evidence of revenue requirements and the 
effect of the proposed rates on earnings, the examiner con- 
cluded that petitioners had “wholly failed” to sustain their 
statutory “burden of proving by affirmative, concrete and 
persuasive evidence that the increased rates are just and rea- 
sonable within the meaning of Section 4 (e) of the Natural 
Gas Act,” citing Mississipm River Fuel Corp. v. F. P. C., 121 
F. 2d 159 (C. A. 8, 1941) (R. 3308). 
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In reaching this conclusion, the examiner (R. 3307-3309) 
considered the decision of this Court in City of Detroit: v. 
F. P. C., 97 USAppDC 260, 230 F. 2d 810, certiorari denied, 
352 U. S. 829, and the Commission’s decision in Union Oil Co. 
of California, et al., 16 FPC 100 (subsequently affirmed on this 
point but remanded on a procedural point, Bel Oil Corp. v- 
F, P. C., 255 F. 2d 548, 551-553 (CA5), certiorari denied Octo- 
ber 18, 1958, Nos. 197, 201, 202, 203, October Term 1958). | 

Restating the examiner’s conclusion and relying on this 
Court’s City of Detroit decision, supra, the Commission held 
(R. 3435, 3498) that the “value method used alone is not suf- 
ficient to determine reasonable rates,” but, on the contrary, 
the Commission “must use the traditional rate-base method 
as a point of departure in a proper case” (R. 3498). Distin- 
guishing the case presented by petitioners from that considered 
by the Commission in Pan American Corporation, et al., 19 
FPC 463, the Commission held that petitioners in the case at 
bar “cannot show their proposed increased rates are just and 
reasonable absent evidence of cost of service or revenue re- 
quirements—a showing the companies have not made” (R. 
3499). ! 
Jon application for rehearing the Commission supplemented 
its prior opinion by citing the Fifth Circuit’s intervening deci- 
sion in the Bel Oil case, supra, 255 F. 2d 548, for its holding 
that increases under escalation clauses predetermined by con- 
tract were still “rate changes subject to Section 4 (d) of the 
Act” and that in the absence of cost evidence “the Commission 
did not have sufficient evidence before it to approve these 
rates as Just and reasonable.” It also detailed the reasons 
for reaching a different conclusion from that it had reached |in 
Pan American Petroleum Corporation, 19 FPC 463 (Opinion 
310), decided 10 days before its decision in this case, and 
pointed out the irrelevance to its decision of the requested 
findings which it had declined to make (R. 3496-3499). / | 











STATUTE AND REGULATIONS INVOLVED 


Pertinent excerpts from the Natural Gas Act and from the 
Commission’s Regulations Under the Natural Gas Act have 
been printed as an appendix to Pan American’s brief in No. 
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14,581, pp. 20a-34a, and to Continental’s brief in No. 14,588, 
pp. lla-26a. To avoid costly duplicatory printing, we respect- 
fully refer the Court to the excerpts as there set out. 


SUMMARY OF ARGUMENT 
I 


1. Section 4 of the Natural Gas Act, and the Commission’s 
Regulations thereunder, provide for the filing of “new sched- 
ules” to support any changes in the rates and charges of natural 
gas companies which are currently in effect at any given time. 
In the cases at bar, petitioners’ effective rate for two years prior 
to April 3, 1955, was 13¢ per Mcf. They sought to change 
that rate to 13.5¢ per Mef on that date, and filed a “new sched- 
ule” to that end. Subsequent proceedings, including the order 
for hearing and five-months suspension of the increased rate, 
were in strict conformity with Section 4 (e) of the statute and 
the regulations thereunder. 

The fact that provision for a change of price at a particular 
future time was contained in the gas supply contract previously 
filed with the Commission does not make it any less a “change 
in rate” subject to filing and Commission scrutiny in the public 
interest, in the light of the needs of the petitioners, and other 
economic facts, as they exist at that particular future time. [in 
accepting the contract for filing the Commission in no way 
bound itself, or the consumers it protects, to make effective as 
new rates the future price increases written into that contract. 

This has been the consistent construction of the Act since the 
Commission started its administration thereof, both as to pipe- 
lines and independent producers. This construction has con- 
sistently been uplield by the Courts. 

The Mobile and Memphis *™ opinions support this view that 
agreed-upon future changes in prices may be reviewed as rate 
changes under Section 4 (e) of the Act, and, at most, in the. 
latter case, deny the Commission the power to hear and sus- 
pend thereunder only where the particular amount of the price- 
change was not agreed upon. Contrary to petitioners’ con- 
tentions, these opinions do not even intimate that increases in 
prices are not subject to Commission scrutiny in the interests 


™ See infra, p. 11, notes 11 and 12. 
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of consumers, merely because they were agreed to between 
producers and pipelines in the basic gas supply contracts. | 
The Commission’s order of April 1, 1955, in No. 14,588 
isnot invalid for want of an adequate notice and statement of 
reasons motivating or influencing its decision to investigate 
and suspend the proposed price increase. The statute con-+ 
templates adequate notice to petitioners, not preliminary find-+ 
ings before any evidence is taken, as to what the Commission 
expects the evidence to show. The contrary rule would, in ef- 
fect, shift the burden of proof imposed by the statute on the 
proponents of the increase, to the Commission, and might well 
involve important elements of prejudgment. 
3. The fact that Gulf Oil has been collecting a 13.5¢ per’ 
Mef rate under similar circumstances to those of petitioners is 
immaterial to the present case. \The burden of justification 
of the rates here in question is on petitioners, within the frame 
of reference of their own needs for additional revenues. It 
does not help in this determination to find that a third party 
has been able to charge the same rate. The facts do not show 
that the Commission’s failure to treat petitioners the same as 
Gulf Oil was “arbitrary”; on the contrary, the Gulf increase 
was insignificant in dollar amount; nevertheless, when the 
Commission learned of its similarity to petitioners’ suspended 
proposals, the Commission ordered the Gulf rate investigated, 
and consolidated a hearing thereon with the hearings of pe- 
titions. / Later severance was at Pan American’s instance. 


II 


1. The evidence introduced by petitioners did not establish 
the reasonableness of their increased price. There is no eyi- 
ence 1 rd as to petitioners’ operating expenses or 
capital costs,as to the return or profits which petitioners wer 
earning prior to their applications for the increased rates i 
these proceedings, or which might be anticipated if their pro- 
posed rates become effective They have furnished no evi- 


ence to indicate whether the proposed rates are necessary to 











insure confidence in the financial integrity of their enterprises, 
or to maintain credit or attract capital. Nor is there evidence 
to show whether the increased rate proposals are necessary 
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to petitioner-producers’ continued prosperity and financial sta- 
bility, or whether they would provide revenues in excess of 
such requirements. There is absolutely nothing in the record 
upon which the Commission could strike any fair balance be- 
tween investor and consumer interests. 

Under all the authorities construing Sections 4 and 5 (a) of 
the Natural Gas Act, there can be no question that a proponent 
of a rate increase has the burden to show financial or economic 
justification, “otherwise the whole experience under the Act 
is discarded.” City of Detroit case (infra, p. 12), 230 F. 2d at 
p. 818. Failing to show this, petitioners cannot be said 
have sustained the burden. Indeed, petitioners have not even 
shown that the prior 18¢ per Mcf rate was not compensatory. 

Whether or not the Commission was required to hold “cost” 
evidence necessary to petitioners’ case, under the controlling 
Judicial authorities, need not be decided. The fact is, that 

‘the Commission did so hold, and its refusal to accept peti- 
tioners’ rates as Trust and reasonable” was an action at least 
within the scope of its discretion. It is of no present moment 
tha e Commission on different facts (expressly distin- 
guished) found that another Pan American rate had been 
proven just and reasonable in another case unrelated to the 
present case. 

. 2. The “zone of reasonableness” concept has no relevance 
here. In the first place, petitioners have failed to show that 
the proposed increased rate is within any such “zone.” Fair 
field price evidence, taken alone, does not establish either the 
reasonableness of given rates or the upper limits of a “zone of 
reasonableness.” Secondly, the Commission is not directed 
by the Act to find a range of reasonable rates, but a particular 
rate on given economic facts—including facts as to costs which 
are not present in the record. 

3. The fact that the hearing in the present case involved 
only one out of many separate rate schedules of petitioners, 
the others covering different sales of gas from fields other than 
Woodlawn, is of no consequence. Petitioners could have pro- 
duced cost-of-service for the sales in question—from rate base, 
direct expenses, allocated general expenses, return and taxes, 
attributable to operations in the Woodlawn field—for compari- 
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son with revenues derived from such sales, as one of the fac- 
tors for the Commission in balancing consumer and investor | 
interests in the determination of reasonable rates. Neither 
the Natural Gas Act nor the cases give any support to the idea | 
that where but one out of many rates is in question, the rate | 
proponent may rely on market value (fair field price) of the’ 
gas and be absolved from the duty of presenting conventional 
rate-case evidence. 

{The Commission has in the case at bar, in sum, followed the | 
controlling principles announced by this Court, and in its dis- | 
cretion has disallowed a rate increase because petitioners 
failed to prove the necessity therefor, or the justness and rea- | 
sonableness thereof. The Commission’s action is clearly right, | 
and should be affirmed. 


ARGUMENT 


The position of Pan American and Continental, although | 
elaborately subdivided in their separate briefs, can be fairly 
summarized under two main contentions: | 

1. That under the Mobile™ holding, as construed in| 
Memphis,” the Commission has no jurisdiction under Section 
4 (e) of the Act to investigate the reasonableness of a price | 
escalation provided for in the previously filed basic (“initial’’) | 
contract for the wholesale of natural gas, and temporarily | 
suspend it. | 

2. That the Commission was bound to find, on the basis 
of petitioners’ evidence which included nothing on cost or | 
financial need, that the proposed increased rate for sales to 
Mississippi was just and reasonable, and that, therefore, the 
Commission’s decision to the contrary was erroneous. 

Several subsidiary contentions are made involving (a) the | 
claimed inadequacy of the Commission’s statement of reasons | 
for suspending and investigating the petitioners’ proposed | 
increased rate; (b) the effect, if any, on the present case, of | 
the Commission’s failure to review and suspend the Gulf Oil | 


“United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S. 332. 
° Memphis Light, Gas and Water Division, et al. v. F. P. C.,102 USAppDC | 
77, 250 F. 2d 402, pending on certiorari, 355 U. 8. 938, Nos. 23, 25, 26, | 
October Term, 1958. 


487190—58——-3 











12 


Corporation rate; (c) the importance, if any, to the correctness 
of the decision in the present case of the Commission’s prior 
Pan American decision, supra, p. 7 (19 FPC 463); (d) the 
“Zone of reasonableness” conception, and the question of its rel- 
evance here; and (e) the claimed inapplicability of City of De- 
troit * to a case where the reasonableness of only one rate 
schedule is involved, rather than all of the many rate sched- 
ules—covering separate sales from different fields—of Pan 
American and Continental. The first two of these contentions 
will be answered in the discussion of the first main point in 
issue; the last three under the second.* 


I 


A rate increase made pursuant to a periodic escalation clause 
of a previously filed contract was properly reviewed under 
Section 4 of the Act and suspended for five months 


A. The Commission’s jurisdiction under Section 4 is firmly established 


Petitioners argue ** that the increase in the amount they 
charge for gas from 13¢ to 13.5¢ per Mcf on April 3, 1955, was 
not reviewable as a “change” in rates under Section 4 of the 
Act and suspendible for five months. Their arguments rest on 
the fact that the increase was provided for by a periodic esca- 
lation clause of the 20-year contract entered into in 1951, and 
filed with the Commission in October 1954, under which 13¢ 
per Mef had been collected for two years. / This is the same 
argument that has repeatedly been urged upon four other 
courts, including the Supreme Court, with uniform lack of 
success, both before and since the Mobile ** and Memphis* 


= City of Detroit v. F. P. C., 97 USAppDC 260, 230 F. 2d 810, certiorari 
denied, 352 U. S. 829. 

% Pon American’s contention (Br. 47, et seq.) that the Commission should 
have adopted its requested findings immaterial to the Commission’s basis 
of decision (R. 3499), plainly calls for no discussion. Hartford Electric 
Light Co. v. F. P. C., 131 F. 2d 953, 966 (CA2), certiorari denied, 319 U. S. 
741. 

% Pet. Br. No. 14581, pp. 18 et seq; Pet. Br. No. 14581, pp. 15 et seq. 

* The cases are discussed infra, pp. 16, et seq. 

* United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S. 332. 

% Memphis Light, Gas and Water Division v. F. P. C., 102 USAppDC 77, 
250 F. 2d 402, pending on certiorari, 355 U. S. 938, Nos. 23, 25, 26, October 
Term, 1958. 
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decisions. / Basically it rests on the mistaken idea that the 
Act requires the Commission to accept or set aside a contract 
for the sale of gas as an entirety for its full term regardless of 
how many separate rate increases it may provide for during 
that term, instead of dealing with each increase in the rate 
actually being charged, as it is proposed, on the basis of costs 
and other relevant facts at such times. If the argument were 
accepted, natural gas companies would be relieved of the 
statutory “burden of proof to show that the increased rate or 
charge is just and reasonable,” * as to all rises in rates other 
than those resulting from new agreement.” Cf. Hope Natural 
Gas Co. v. F. P. C., 196 F. 2d 803, 808-809 (CA4), Rencarng 
denied, 197 F. 2d 522. 

The controlling language of Section 4 makes plain that while 
contracts relating to jurisdictional rates must be filed and may 
not be changed without the change being filed and being sub 


ject to review and temporary suspension, those requirements. 
are ancillary to the central requirement that no change be 
made in any rate or charge “made, demanded or received for or 
im connection with” jurstietional sale of natural gas, except 
Seene eee ee 
burden of proot is on the seller (if the change is an increase), 
and temporary suspension: | 


[E]very natural gas company shall file with the Com- a 
mission * * * schedules showing all rates and charges 
for any transportation or sale subject to the jurisdiction 
of the Commission * * * together with all contracts 
which in any manner affect or relate to such rates, 
charges, classifications and services. * * * [N]o change 
shall be made by any natural gas company in any such 


rate, charge, classification, or service, * * * or in any 
es | 
* Section 4 (e). 
» And it may be noted that even in such circumstances it is eivsentiy 
being contended in cases now pending before the Fifth Circuit that the 
Section 4 procedure does not apply, on the theory that the new contract 
makes the higher rate a new rate for a new service, not a change in rate. 
Sun Oil Co. v. F. P. C., CA5, No. 17040; S. W. Richardson v. F. P. C., CAS, 
No. 17049; Humble Oil & Refining Co. v. F. P. C., CA5, No. 17128; May- 
nolia Petroleum Co. v. F. P. C., CA5, No. 17136; Hunt Oil Co. v. F. P. C., 
CA5, No. 17256. These cases are expected to be argued in January. 
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* * * contract relating thereto, except after thirty 
days notice * * * by filing with the Commission * * * 
new schedules stating plainly the change * * * to be 
made in the schedule * * * then in force and the time 
when the change * * * will go into effect. 

Whenever such new schedule is filed the Commission 
shall have authority * * * upon reasonable notice to 
enter upon a hearing concerning the lawfulness of such 
rate, charge, classification, or service; and, pending such 
hearing and the decision thereon, the Commission 
* * *may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or serv- 
ice, but not for a longer period than five months * * *. 
At any hearing involving a rate or charge sought to be 
increased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon the 
natural gas company * * *. (Emphasis supplied.) 


Here, the rate or charge “made, demanded, or received” was 
13¢ per Mef for two years prior to April 3, 1955, when petition- 
ers sought to “make, demand, or receive” the rate of 13.5¢ per 


Mef. This, while not a change in the filed contract, was a 
change in the rate, and as such required to be filed and subject 
to review at a hearing at which the burden of proving justness 
and reasonableness was upon the seller and tapos ape — pon the seller, and temporary suspen- 
sion. 
~The fact that the Commission’s regulations permit a natural 
gas company which is an independent producer to file his con- 
tract not only as a “contract” in satisfaction of the statutory 
requirement for filing all contracts relating to a jurisdictional 
rate, but also in satisfaction of the statutory requirement for 
the filing of a schedule™ showing the rate or charge being 
made, demanded, or received, does not alter the substantive 
statutory provision that an increase in the rate received is a 
change in rate that must be filed, and may be reviewed under 
Section 4 (e). 

This device of letting the filing of the contract serve a dual 
function was adopted by the Commission as one method of 


718 CFR 154.93. 
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reducing the burden on independent producers of complying 
with the requirements of the Act beginning with the cut-off 
date of June 7, 1954, when the Supreme Court had held an 
independent producer subject to the regulation of the Act in 
the Phillips case. But in adopting it the Commission was 
careful to make explicit provision to prevent the very conten 
tion now being made. | 
Thus, the Commission provided that the contract, which 
would, of course, serve the basic purpose of a rate schedule by 
its definition of the service to be rendered and the price to be 
paid, should be accompanied by a billing statement.* Such a 
billing statement would reveal, inter alia, any adjustment which 
had occurred prior to June 7, 1954, under escalation clauses of 
the contract, and which might not otherwise appear from in- 
spection of the contract itself. | 
The Commission next provided that no change should be 
made in any jurisdictional “rate, charge, or service, in effect on 
and after June 7, 1954” by an independent producer “without 
first filing a change in rates pursuant to Section 4 (d) of the 
Natural Gas Act and in accordance with this section” (18 CFR 
154.94 (a)). The next paragraph of that section specified 
that such change “shall be filed * * * not less than 30 days 
nor more than 90 days prior to the date such change in rate 
schedule is proposed to be made effective (18 CFR 154.94 (b)). 
And to make its requirements with respect to the operation 
of escalation clauses unmistakably clear, the Commission spe- 
cifically provided in the next paragraph of the same section (18 
CFR 154.94 (c)): | 


The operation of any provision of the rate schedule [i. e, 
the contract] providing for future or periodic Shenae 
in the rate, charge, classification, or service after June 7 

1954, * * * shall constitute a change in rate schedule 


In other words, independent producers did not have to fle 
schedules independently of their contracts. Their contracts, 
with the definitions therein of service and price, would con- 





= Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672. | 
«es * * there shall be attached a statement showing actual billing for a 
recent month in sufficient detail to show how the billing amount is | 


mined” (18 CFR 154.92 (a)). 
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stitute their schedules. But where the contracts contained 
provisions for future adjustment of the rate, the accompany- 
ing billing statement would show the adjustments currently in 
effect at the time of the filing, and any subsequent adjustment 
under such clauses would be a change that would have to be 
filed not less than 30 nor more than 90 days in advance of its 
proposed effective date. The 90-day limit in itself was, of 
course, sufficient to prevent petitioners’ filing of their original 
contracts, in October 1954, from constituting a filing of the 
periodic escalation which that contract provided should go 
into effect more than 5 months later, on April 3, 1955. Their 
actual filings in March of 1955 (R. 2805-2809, 2869-2873), 
were timely, under the regulations. 

The requirement thus explicitly applicable to independent 
producers that they must comply with Section 4 (d) in order 
to change their rates in accordance with contract adjustment 
clauses, far from being an innovation, was merely an applica- 
tion of the practice theretofore consistently followed by the 
Commission with respect to pipeline companies. The law 
had long been settled that rate changes can only become ef- 
fective by being filed with the Commission, subject to review 
and temporary suspension under Section 4 (e). Mississipy 
River Fuel Corp. v. F. P. C., 121 F. 2d 159, 164 (CA8, 1941); 
Mississippi Power & Light Co. v. Memphis Natural Gas Co., 
162 F. 2d 388 (CA5, 1947), certiorari denied, 332 U.S. 770. 

When the present contentions were first advanced under the 
new regulations for independent producers in Phillips Pe- 
troleum Co. v. F. P. C., 227 F. 2d 470 (CA10, 1955), certiorari 
denied sub nomine Michigan Wisconsin Pipe Line Co. v. 
Phillips Petroleum Co., 350 U. 8S. 1005, the Court was careful 
not to depart from the rule of the earlier decisions. The ques- 
tion there presented was whether a rate escalation was sus- 
pendible as a rate change after the June 7, 1954, cut-off date. 
The escalation was by the terms of the contract to be effective 
prior to that date. However, the amount of that particular 
escalation (a percentage of the customer’s rate increase) was 
indeterminate on July 7, 1954, being dependent upon the final 
determination of the purchaser’s own rates which had been 
increased subject to refund dependent upon the final outcome 
of a Commission proceeding thereon, and were not fixed until 
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after the cut-off date. The Tenth Circuit held it was nlot 
suspendible, but was very careful not to depart from those 
earlier cases. It held that it was not a suspendible change 
after June 7, 1954, because the escalated rate, although in an 
amount which remained to be computed, was already in effect 
on June 7, 1954 (227 F. 2d at p. 473). 
Shortly after this decision, the Tenth Circuit considered a 
rate escalation which, on the facts, was held to involve) a 
change agreed upon and to become effective after June 7, 
1954, rather than a subsequent mechanical ascertainment of 
the amount of an increase agreed upon and to become effective 
prior to June 7, 1954. The Court held the filing, suspension, 
and burden of proof provisions of Section 4 applicable, not- 
withstanding the original contract contemplated future agree- 
ments upon such increases to comport with increases in the 
prevailing field price. Cities Service Gas Producing Co. 'V. 
F. P. C., 233 F. 2d 726 (CA10, 1956), certiorari denied, a 
U.S. 911. 
The next group of cases involving the question arose in the 
Fifth Circuit, the present petitioners in No. 14581, Pan Ameti- 
can (then Stanolind Oil & Gas Company), and in No. 14588, 
Continental, being petitioners in 19 of those cases. Humble 
Oil & Refining Co. v. F. P. C., 236 F. 2d 819 (CAS, 1956), 
certiorari denied, 352 U. S. 967; Stanolind Oil & Gas Co. Vv. 
F. P. C., 236 F. 2d 824 (CAS, 1956) ; Continental Oil Co. \v. 
Er. 236 F. 2d 827 (CA5,), certiorari denied, 352 U. 8. 966; 
Continental Oil Co. v. F. P. C., 236 F. 2d 889 (CA5, 1956, 16 
cases), certiorari denied, 352 U.S. 966; Hunt Ou Co. v. F. P. C., 
Ls F. 2d 828 (CAS, 1956), certiorari denied, 352 U. S. 970. 
T 











he same contentions as are here advanced were pressed upon 

e Court there (see e. g., 286 F. 2d 819, 822; 236 F. 2d 824, 
826, note 3 para. (6); 236 F. 2d 827; 236 F. 2d 828, 829) but 
the Court held that it was not necessary to pass upon them ™* 
except in the group of 16 Continental cases decided by the 
opinion reported at 236 F. 2d 839. In those 16 cases the Court 
affirmed the Commission’s exercise of 1t8 Jurisdiction under 
Section 4 to make an increase in rate under a tax adjustment 
clause of a contract effective on November 29, 1954, instead of 


= 4 similar petition was similarly disposed of by this Court, Teras Gas 
Corp.v. F. P. C., 102 USAppDC 58, 250 F. 2d 27. 








18 


September 1, 1954, the date provided for by the contract, be- 
cause of Continental’s delay in filing the change until Novem- 
ber 29, 1954. 236 F. 2d 839, 842-844. In its petition for 
certiorari (No. 457, October Term, pp. 11-15) Continental 
pressed upon the Supreme Court the same contentions it argues 
here, but certiorari was denied, 352 U. S. 966. The Fifth Cir- 


cuit’s decision in those 16 cases therefore constitutes a square 


affirmance of Commission jurisdiction under S n_ 4 ove 
an increase under a tax adjustment cla 
Finally, in three cases decided by a single opinion, Bel Oil 
i Corp. v. F. P. C., 255 F. 2d 548 (CA5, 1958), certiorari denied, 
: jee 13, 1958, Nos. 197, 201, 202, 203,” the same issues as 


are here under consideration were presented and squarely de- 
cided in the following terms (255 F. 2d at p. 554): 


We also conclude that even though the increases here 
in issue had been predetermined by contract before the 
Supreme Court’s decision of the Phillips case and thus 
before the cut-off date of June 7, 1954, they are “rate 
changes” subject to Section 4 (d) of the Act [quoting 
in a footnote the language of that section] and not an 
initial rate subject to changes under Section 5 (a) of the 
Act. Section 5 (a) places the burden on the Commis- 
sion or other moving party to prove the initial rate un- 
just or unreasonable * * * [quoting Mississippi Power 
& Light Co. v. Memphis Natural Gas Co., 5 Cir., 162 F. 
2d 388, certiorari denied, 332 U. S. 707, and referring to 
Cities Service Gas Producing Co. v. F. P. C., 10 Cir., 233 
F, 2d 726]. 


Petitioners’ efforts * to tie their argument to the Mobile 
decision ignores the fact that the same effort was unsuccess- 
fully made in the cases we have just cited, supra, pp. 17-18, 
arising since the Mobile decision of February 27, 1956. See 
e. g., Continental Oil Co. v. F. P. C., supra, 236 F. 2d at p. 843.” 


* Another group of three similar cases was disposed of on the basis of the 
Same opinion, Sun Oil Co. v. F. P. C., 255 F. 2d 557 (CA5, 1958), certiorari 
denied, October 13, 1958, No. 167, October Term 1958. 

* Pet. Br. in No. 14588, pp. 10, 12, 18-20; Pet. Br. in No. 14581, p. 8. 

* Petitioners’ attempt to distinguish the Fifth Circuit decisions on the 
basis that the periodic escalations here involved are unlike the escalations 
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The Commission ruling that the independent producers’ con- 
tract-provided rate changes were subject to the filing provi- 
sions of Section 4 (d) accords, rather than conflicts, with 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332. In that case, which directly involved Section 4 (d), 
the Court declared (350 U.S. at p. 341-342): | 


The limitations imposed on natural gas companies are 
set out in §§ 4 (c) and 4(d). The basic duties are the 
filing requirements: § 4 (c) requires schedules showing 
all rates and contracts in force to be filed with the Com- 
mission and § 4 (d) requires all changes in such sched- 
ules likewise to be filed. In addition, § 4 (d) imposes 
the further requirement that the changes be filed’ at 
least thirty days before they are to go into effect. | It 
may readily be seen that these requirements are no 
more than are necessary to implement §§ 4 (e) and 5 
(a): the filing requirements are obviously necessary to 
permit the Commission to exercise its review functions, 
and the requirement of 30-days’ advance notice of 
changes is essential to afford the Commission a reason- 
able period in which to determine whether to exercise 
its suspension powers under § 4 (e). | 


Mobile dealt only with the question of the legality of a rate 
filing which conflicted with a fixed-rate contract. It recognizes 
and affirmatively supports the Commission’s authority to re- 
view any legally filed rate change, such as the change ue in 
question. 

As for the Memphis decision of this Court, petitioners paint 
to no language which in any way intimates that new rates need 
not be submitted as rate changes, merely because they are spe- 
cifically set forth in the initial gas contract. On the contrary, 
such new rates were the agreed-upon prices which this Court 











under favored nations clauses (Pet. Br. in No. 14581, p. 27; Pet. Br. in No. 
14588, p. 17) is meaningless. Both of those types, as well as the tax adjust- 
ment type, involved in the decisions discussed above (other than Cities 
Service Gas Producing Co. v. F. P. C., in the Tenth Circuit), make thé in- 
crease dependent upon some extrinsic objective fact—arrival of a calendar 
date, enactment of a tax, or negotiation of a contract for another sale at a 
higher price. | 
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there indicated are the only proper subject of Section 4 (e) pro- 
ceedings. See 250 F.2d at 406. Furthermore, as we have sug- 
gested, such an interpretation (to use in this connection the 
language of two judges in M emphas, 250 F. 2d at p. 407, ftn. 3) 

“would be to give approval to a ready means of debilitating” 
the provisions of Section 4 (e) for the protection of consumer 
interests against excessive rates for future periods written into 
initial contracts. 


B. The Commission gave proper notice of hearing and statement of its 
reason for the suspension 


Continental (Br. 21-23), alone, argues that the order of 
Apri I, lor hearing and five months suspension, did not 
Ee sufficient notice of what the Commission was proposing, 
what the issues were, or the facts upon which the suspension 
was based or a sufficient statement of the Commission’s reasons 
forthe suspension. == = = 


ut the fact is that the Commission gave a fully adequate 


notice of hearing and stated its reason for the suspension 
exactly. Its rules (18 CFR 154.94 (f)) required that where 
the proposed change will result in an increase in a rate or 
charge, the natural gas company shall submit a full statement 
in support of such increase. The Commission’s order of April 
1, 1955, recited that the showing made in response to that 
requirement had not been sufficient to justify the increase, and 
set a hearing on the lawfulness of the increased rate (R. 3067—- 
3068) : 

The increased rates and charges proposed in the afore- 
said filing have not been shown to be justified, and may 
be unjust, unreasonable, unduly discriminatory, or pref- 
erential, or otherwise unlawful. 

The Commission finds: 


It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness of the said proposed changes, and 
that the above-designated supplement be and the use 
thereof deferred as hereinafter ordered. 
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The Commission orders: 


(A) Pursuant to the authority contained in Sections 
4 and 15 of the Natural Gas Act and the Commission’s 
General Rules and Regulations (18 CFR, Chapter I), a 
public hearing be held upon a date to be fixed by notice 
from the Secretary concerning the lawfulness of said 
proposed changes in rates and charges; and, pending 
such hearing and decision thereon, the above-designated 
supplement be and the same hereby is suspended and 
the use thereof deferred until September 3, 1955, and 
until such further time as it is made effective in the 
manner prescribed by the Natural Gas Act. | 

(B) Interested State commissions may participate|as 
provided by Sections 1.8 and 1.37 (f) [18 CFR 1.8 and 
1.37 (f)] of the Commission’s Rules of Practice and ‘: 
Procedure. 





Aside from finding the insufficiency of Continental’s ee 
the Commission was “proposing” nothing other than to hold 
, hearing. It was starting its investigation, not posing 


‘Sssues”. It was seeking to ascertain the “facts”, not announce 
them. 

The sufficiency of such a statement of reason for the five 
month suspension, under similar circumstances, has previously 
been judicially upheld (Phillips Petroleum Co. v. F. P. C., 227 
F. 2d 470 (CA 10), certiorari denied sub nomine Michigan 
Wisconsin Pipeline Co. v. Phillips Petroleum Co., 350 U.S. 
1005; see Hope Natural Gas Co. v. F. P. C., 196 F. 2d 803 
(CA 4), on petition for rehearing, 197 F. 2d 522). The hear- 
ing notice was all the statute required, and met the test of 
constitutionality. Market Street Railway Co. v. Rauinqan 
Commission, 324 U.S. 548, 558. 

As the Tenth Circuit said in the Phillips case, supra (227 F. 
2d at p. 474): 

* * * the statute prescribes no form of notice or order 
beyond the requirement that it shall be “a statement in 
writing of its reasons for such suspension”, and that it 
shall be filed with the schedules and delivered to the 
natural gas company affected. There is no reason) to 
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imply a technical concept of the notice of suspension. 
It would seem sufficient if the natura] gas company is 
apprised of the suspension in writing in order that the 
commencement of the period of status quo may be defi- 
nitely fixed for the governance of the parties, * * * 


The Phillips decision is squarely applicable to the case at bar 


and the Commission’s order of April 1, 1955, contains an ade- 
quate statement of reasons for the ive month wrens spension. 

ntinental's filing merely stated in general that the increase 
was part of the initial contract with Mississippi, and fair in 
comparison to another price for gas from the same area (R. 
2869-2873). The filing was deficient in respect of the ele- 
ments required to be supplied in justification of proposed in- 
creases under Section 154.94 (e) and (f) of the Regulations. 
In its order of April 1, 1955, the Commission stated that the 
rate increase filing had not been “shown to be justified” and 
that such increase “may” (i, e., after due hearing) be found 
to be unlawful for failure to meet the statutory requirements, 
e. g., the “just and reasonable” requirement of Section 4 (a) 
of the Act. 

The provisions of Section 4 of the Act for a Commission 
“statement in writing of its reasons” for suspending increases 
where it sets hearings, does not require such a bill of particu- 
lars as could only be given if the Commission had already 
conducted a Section 5 (a) rate investigation. Under Section 
4 the Commission has a period of at least 30 days to set hear- 
ing and suspend proposed changes before they become effec- 
tive. Section 4 (e) states that “the burden of proof to show 
that the increased rate or charge is just and reasonable shall be 
upon the natural-gas company.” On the hearing, therefore, it 
is up to the natural gas company to prove that the increase is 
“just and reasonable”, and otherwise satisfies the statutory 
requirements. In practical effect Continental here urges a rule 
exactly to the contrary: that the Commission assume the bur- 
den of stating with particularity why the proposed rate is, or 
may be, unjust and unreasonable. 

Indeed, if pressed to its logical conclusion, Continental’s 
argument for detailed reasons would simply mean the pre- 
judgment of rate increase proceedings instituted by the Com- 
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mission under Section 4 (e) of the Act. The Commission has 
in this case, and in every case involving the suspension of rates 
of independent producers, followed the terms and the intent 
of Section 4 (e), by instituting an investigation and, in effect, 
telling the natural-gas company affected that the Commission 
is not satisfied from the showing made in the filing that the 
proposed rate is lawful. In the context of Section 4 (e) of the 
Act, that is all that the natural-gas company needs to know. 
The company is then afforded the opportunity to make its 
proof pursuant to the statutory requirements at the hearing. 
The suspension is but a procedural incident to the setting of 
the hearing. Hope Natural Gas Co. v. F. P. C., 196 F. 2d 803 
(CA4), rehearing denied, 197 F.2d 522. A rule that a detailed, 
precise statement of reasons must be given for instituting ja 
rate investigation would in practical effect shift the burden of 
proceeding to the Commission at the outset, contrary to the 
statutory language and intent, and within a 30-day limitatio 
as to time which would make the burden very difficult, if not 
impossible, to meet. | 








C. The Commission’s omission to review and suspend a similar increase 


by Gulf Oil Corporation does not help petitioners’ argument 





J Continental attempts to magnify into “arbitrariness, caprice, 
or abuse of discretion” the Commission’s omission at first to 
catch a similar rate increase by Gulf Oil Corporation for the 
gas sold for its account by the same operator to the same pur- 
chaser under the same contract (Pet. Br. in No. 14588, pp. 10 
12, 18-20; Pet. Br. in No. 14581, p. 8).4 But Continental's 
plight in having its increase caught and reviewed while Gulf’s 
was not, does not invalidate the otherwise lawful review and 
suspension of Continental’s increase where, as here, it is per- 
fectly obvious that the failure to accord similar treatment to 
the Gulf increase was inadvertent and that upon discovery of 
its omission the Commission acted promptly to rectify the sit- 
uation. | 


Gulf’s rate filing, which was made about a mo: 
others (supra, pp. 3, 4), showed that the amount of gas 
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which it sold was so small that the 14¢ increase per Mef would 


rovide it with an estimated total increase of little more than 
$600 per year (R. 2830-2837). This trifling dollar amount was 
ed during a fiscal year (ending June 30, 1955) in which the 


Commission, with the same staff and facilities with which it 
had normally processed approximately 700 natural gas rate 
filings per year, received and attempted to handle 709 rate 
filings from interstate pipeline companies and 10,978 from in- 
dependent producers (F. P. C., Annual Report, 1955, p. 108). 
The Commission’s records show that in the particular three 
months of February through April 1955, in which these filings 
were received and processed, a total of 802 independent pro- 
ducer rate filings were received and reported to the Commis- 
sion, including 175 increases aggregating $1,279,625 per annum. 

The situation was not one in which the Commission with 
knowledge of the facts intentionally gave different treatment 
to identically situated parties when it gave the routine ac- 
knowledgment and notification of effective date for the Gulf 
filing (R. 2842), but set a hearing on the Pan American and 
Continental filings (R. 3067). This is at least reasonably 
inferrable from the fact that the Continental and Pan Ameri- 
can filings were acted upon at the same Commission meeting, 
while the Gulf filing was given a routine staff action at a 
different date (and incidentally after it had gone into effect, 
supra, p. 4); also by the fact that as soon as the non-inves- 
tigation of the Gulf filing was brought to its attention (R. 
2822, 2824-2826, 2905-2909), the Commission instituted an in- 
vestigation which it consolidated with the proceedings on 
petitioners’ increases. 

After that consolidation it was one of these very petitioners, 
Pan American, that moved to sever the Gulf proceeding (R. 
3079)—on the grounds, among others, that consolidation would 
interfere with the ability it would otherwise have, by making 
“its own case in the first instance * * * to determine, in large 


™ Even this estimate subsequently proved high, petitioners claiming only 
a difference of $310 per year. Joint Statement and Brief of Pan American 
and Continental, filed with the Commission April 19, 1957, p. 18, note 11. 
Continental’s increase was estimated at $9,310 per year (R. 2874) and the 
aggregate increase in all sales made under the contract was estimated at 
$26,250 per year (R. 2810). 
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degree, the scope of the proceeding, the issues involved, and 
the course the hearing will take.” ** | 

In view of the subsequent history of the proceedings and 
petitioners’ continued refusal to submit cost evidence it is ob- 
vious that Pan American’s opposition to consolidation was due 
to its determination to prevent, if possible, any testing of its 
rates against cost and to avoid risking that the Commission 
might reduce its existing rates in addition to disallowing ‘the 
increase, 

Contrary to petitioners’ implicit assumption, there is noth- 
ing in the Natural Gas Act which gives to one natural gas 
company the right to have rates accepted without formal re- 
view merely because similar rates of another natural gas com- 
pany have been so accepted. Such a requirement would ¢on- 
siderably hamper the administrative process in cases where, 
for instance, one natural gas company whose financial need 
has recently been demonstrated to the Commission might be 
allowed a new rate based on the Commission’s familiarity with 
the company’s current needs, and where, on the other hand, the 
prima facie facts concerning another company indicate to: the 
Commission that a similar increased rate may be unjust and 





unreasonable and, thus, the proper subject of a hearing. 
The Commission has properly been given, in permissive 
language (Section 4 (e) of the Act) discretionary power to 


* Pon American’s motion went on to say (R. 3079) : 


It furthermore is entitled to a speedy determination of the qoeitons 
which it presents; and in the event it should fail to sustain its burden, 
the most drastic conceivable results are that its changed rates may be 
disallowed and that it would be ordered to revert to the rate in effect 
prior to the change. On the other hand, in a rate investigation where 
the staff is charged with an affirmative duty, a respondent is much less 
able to influence or affect the course of the proceedings, is at the mercy 
of any long drawn-out proceedings which may be visited upon it, and 
is involved in a type of proceeding which invites, and indeed requires, 
the Commission to establish what a proper rate is under all the 
circumstances. 


It also urged that consolidation (R. 3080) : | 


* * * will unduly and unfairly complicate and delay the prompt 
determination of the merits of Stanolind’s proposed change in rates, 
and finally, it will not give the preference, required by law, to the 
questions raised by the order of suspension against Stanolind. [Stan- 
olind was the present Pan American.) | 
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suspend proposed increased rates, as an incident to investiga- 
tions and hearings thereon, without circumscription as to 
standards based on the rates charged by other natural gas 
companies in the same field. There is nothing in the sec- 
tion which indicates that any given review and suspension 
should be taken as the reason for any other review and suspen- 
sion, or vice versa. The matter is entirely discretionary. See 
American Power Co. v. S. E. C., 329 U. S. 90, 112; Humble 
Oil & Refining Co., 19 FPC 697, Docket Nos. G—13729, 
G-13938, Order Denying Motions for Reconsideration, issued 
May 15, 1958. 

Of course, we do not contend that the Commission can delib- 
erately review and suspend, or decide not to do so, for arbitrary 
reasons, such as personal likes or dislikes. There is no such 
suggestion in the present case. /As we have seen, the Gulf in- 
crease, filed during a period when the Commission was swamped 
with an unprecedented volume of filings, was de minimus in 
dollar amount. The increase proposed by Pan American and 
Continental was substantial in dollar amount. As soon as the 
Commission had notice of the similarity between the two filings, 
it issued an order of investigation of Gulf’s filing,” and that 
investigation was consolidated with the proceedings on peti- 
tioners’ increases. vi 

II 


The Commission properly dismissed the proceedings for 
failure of proof 


A. Petitioners’ “market value” evidence was insufficient to prove the 
reasonableness of the new rate 


1. As we have seen, the evidence adduced by petitioners 
related solely to the market value or “fair field price” of the gas 
sold and delivered to Mississippi, and related considerations, as 
summarized in the examiner’s decision (R. 3300-3309). There 


_ is a total absence of evidence as to the costs incurred by peti- 

_ tionersin producing the gas in question or as to their investment 
_ in the gas producing facilities, or as to their financial 

* Acceptance of the rate schedule for filing does not constitute a determina- 

tion of the reasonableness of the rate therein provided, or in any other 


manner indicate “approval” of the rate by the Commission. Regulations 
under the Natural Gas Act, Section 154.101. 
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the higher rate as an inducement to continued exploration and 
develo 


Each petitioner details testimony tending to establish only 
that the basic contract of April 3, 1951, was entered into at arm’s 
length, that the market for gas was competitive both as to 
sellers and buyers, and that the prices agreed upon were less 
than the “commodity value” of the gas in such market and 
less than “value to the purchaser.” See Pan American’s Ee , 
pp. 8-11; Continental’s brief, pp. 5-7. 

In this connection, each petitioner continues with the asser- 
tion that the evidence shows it is impossible to present, and 
improper to aitempt to use, “conventional rate-base cost-of- 
service” evidence. Of course, no such “showing” was made. 
The petitioners obviously have costs directly and indirectly re- 
lated to the supply of gas from Woodlawn, investment asso- 
ciated therewith, and are therefore able to calculate return, and 
the other elements conventionally entering into the determina- 
tion of public utility rates. For most of the owners, who are 
investors rather than engaged in the gas production business, 
their costs, if any, are doubtless relatively simple, being only 
fair return on investment, at most. Presentation of such con- 
ventional evidence is currently being made in a number of 
cases pending before the Commission. See Pan American 
Petroleum Corp., 19 FPC 463, 468. Petitioners have chosen to 
refuse to submit such evidence in the case at bar. 

In City of Detroit v. F. P. C., supra, p. 12 (230 F. 2d $10), 
this Court has plainly and directly decided, contrary to peti- 
tioners’ contentions, that a showing of fair field price (market 
value) of gas, taken alone, is insufficient to establish the rea- 
sonableness of proposed rates. The Commission, unimpressed 


with petitioners’ arguments to the contrary, has in the case at 
bar properly taken City of Detroit, as previously applied and 
rationalized in Union Oil Co. of California, et al., 16 FPC 100 
(affirmed in material part in the Bel Oil case, supra, 255 F, 2d 
548 (CA5)), as controlling in the present fact situation. | 

The attempts made by petitioners to distinguish City of 
Detroit are specious. Although that case involved a pipeline 


company, the issue there dealt with involved only the pipe- 
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line company in its status as a gas producer, and in that status 
the company there involved was in exactly the same position’ 
with respect to claims for increased rates as petitioners in the 
instant case. In effect, therefore, petitioners here really seek 
to have this Court reconsider and reverse its conclusions in City 
of Detroit. 

In City of Detroit, the Commission had found Panhandle 
Eastern Pipe Line Company’s proposed rate fair and reason- 
able upon consideration of “fair field price” evidence, because, 
inter alia, that method of pricing would encourage natural gas 
production by pipeline systems. This Court, in language 
equally applicable to the present case, said (230 F. 2d at 817— 
819): 

While as we have indicated the Commission may be 
empowered to consider some of these factors it must 
also, and always, relate its action to the primary aim 
of the Act to guard the consumer against excessive rates. 
If the Commission contemplates increasing rates for the 
purpose of encouraging exploration and development, 
or the ownership by pipeline companies of their own 
producing facilities, it must see to it that the increase 
is in fact needed, and is no more than is needed, for the 
purpose. Further than this we think the Commission 
cannot go without additional authority from Congress. 

The amount allowed Panhandle for the encourage- 
ment referred to is not shown to meet this test by any 
evidence and findings. Of course the rate increase 
attributable to producing properties might have 2 
tendency to encourage their ownership, and perhaps also 
the development of new sources of production, as an 
even greater increase also might do. But the question 
is whether a lesser amount would suffice. [Footnotes 
omitted. ] 

* * * [With respect to the “conventional rate-base 
method” of ratemaking] though we hold that method 
not to be the only one available under the statute, it 
is essential in such a case as this that it be used as a 
basis of comparison. It has been repeatedly used by 
the Commission, and repeatedly approved by the courts, 
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as a means of arriving at lawful—“just and reason-+ 
able”—rates under the Act. Unless it is continued to be 
used at least as a point of departure, the whole ex-+ 
perience under the Act is discarded and no anchor, as it 
were, is available by which to hold the terms “just 


and reasonable” to some recognizable meaning. | 


We submit that petitioners have wholly failed to produce 
any factual basis for the limitation or reversal of this clearly 
expressed rule in the present case. Pan American and Con- 
tinental presumably have an investment in the facilities for 
the collection of gas in the Woodlawn Field and the tfansporta- 
tion thereof to Mississippi. They presumably have other 
costs, such as general administrative overheads and explora+ 
tion and development, part of which may be allocable to their 
operation in the Woodlawn Field and their responsibilities 
under the April 3, 1951, contract. They have asserted, but 
have wholly failed to show, that it would be impossible to 
adduce evidence on the traditional cost-of-service method of 
ratemaking; indeed, in this unitized operation the develop- 
ment of cost-of-service would seem a relatively simply matter 
in comparison to other rate cases pending before the Com- 
mission in which cost-of-service evidence has been presented 
covering many different rates for gas from many different fields 
consolidated into one proceeding. See e. g., The Texas Com- 
pany, Docket No. G-8689, et al., proceedings pending before 
hearing examiner, testimony for Applicant, Passim—one of the 
“number of cases” pending in which the rate base method is 
currently being presented to the Commission. Pan American 
Petroleum Corp., 19 FPC 463, 468. ! 

In Mississippi River Fuel Corp. v. F. P. C., 102 USAppDC 
238, 252 F. 2d 619, certiorari denied, 355 U. S. 904, this Court 
applied City of Detroit directly to the rates of a gas-producing 
company. The Commission there had allowed United Ga 
Pipe Line Company, as part of its cost-of-service, the “fiel 
prices paid for gas by United to an affiliate [Union Producin 
Company] wholly owned by a common parent,” on the basis 0 
a comparison of “the prices United paid to Union with th 
prices United paid to non-affiliate producers” (252 F. Qd a 
621). This Court held that the case must be remanded, oF 
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cause “the Commission must at least inquire into the factual 
justification for the price increases * * *.” This Court there 
said that “to include the increased prices in the costs of United 
the Commission must at least determine that the increases were 
justified by reason of Union’s costs or by reason of some other 
stated end of the Natural Gas Act * * *” (252 F. 2d at 623). 
As to the necessity for a “full-blown inquiry into the rates of 
Union,” this Court there indicated that subsequent develop- 
ments in the remanded proceeding would be determinative. 

In the Bel Qi] and associated cases, supra (255 F. 2d 548, et 
seq.), the Fifth Circuit adopted and reaffirmed the City of De- 
troit holding, with respect to nine producers unaffiliated with 
pipeline companies. There, as here, the producers refused to 
offer cost evidence to establish the reasonableness of proposed 
rate increases. The Court said, referring to cases holding that 
the Commission has broad latitude in selecting methods of rate- 
making (255 F. 2d at 553) : 


We cannot agree that these cases are authority for the 
proposition that the evidence thus far adduced makes 
out a prima facie case of reasonableness of the contract 
price of 16 cents. We do not hold that evidence of field 
price is irrelevant. We do hold that evidence of unregu- 
lated prices in the field is not sufficient to warrant a find- 
ing by the Commission that a price comparable to them 
is just and reasonable within the intendment of the 
Natural Gas Act. Neither is evidence of the field price 
when coupled with the opinion of experts that the price 
must be high enough to provide an incentive for explora- 

| A tion and development of new sources of supply. 
| The 


Court concluded, on a fact situation substantially identi- 
cal to the present facts (255 F. 2d at 553): 


| Without deciding that the rate-base method is essen- 
| tial in every rate case, we agree that the Commission did 
| not have sufficient evidence before it to approve these 

| rates as just and reasonable. 
2. The decision issued by the Commission 10 days prior to 
the decision here on review in Pan American Petroleum Corpo- 
ration, et al., 19 FPC 463, Docket Nos. G-8549, et al., Opinion 
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310 issued April 4, 1958, much cited by petitioners,” is not of | 
significance in the present proceeding. There the Commission 
specifically found, for clearly stated reasons, that on the evi-| 
dence presented in that proceeding the proposed rates were 
“just and reasonable.” 19 FPC at 472, 475. In the case at 
bar, on the evidence, the examiner and the Commission found 
that the proposed rates were not shown to be “just and reason- 
able” (R. 3323, 3436). The Commission specifically discussed 
and distinguished the Pan American decision in its order deny- 
ing rehearing (R. 3497, 3498). | 

In the Bel Oil case, supra, as here, the Court was confronted, 
with a variety of arguments based on the alleged inconsistency 
with the Pan American decision but had no difficulty in dis- 
posing of such arguments (255 F. 2d at 553): | 


Our attention has been called to the opinion and order 
issued on April 4, 1958, in the matter of Pan American 
Petroleum Corp., et al., Opinion No. 310, in which the 
Commission has found just and reasonable an increased 
rate from 7.5 to 8.5 cents per Mef for an Oklahoma field 
without requiring proof of cost of service. Without 
having the record of that case before us, it is apparent 
that the Commission has nevertheless withdrawn some- 
what from the generality of its holding that a rate-base 
method must in all events be used at least as a point of 
departure. Recognizing, however, as we do that the 
rate increase there was an extremely modest one, we do 
not conclude from that order that the Commission in- 
tends to abandon its position taken as to the petitioners 
here. * * * ! 


And in Gulf Oil Corp. v. F. P. C. (255 F. 2d 556, 587 (CA5)), 
the Court said: | 


* * * Tn Pan American Petroleum Corporation, et al., 
Opinion No. 310, the Commission has indicated that it 
does not need cost of service evidence in all circum- 
stances. What other factors the Commission should 
take with consideration, such, for instance, as the fact 
that different producers from the same field and even 








© Pan American’s brief, pp. 24, 27, 44; Continental’s brief, pp. 29, 30, 33, 36. 








32 


from the same well, may, under traditional cost of serv- 
ice rate making standards, be entitled to different prices 
as reasonable, is for the Commission to decide in the 
first instance. The standard of what is just and rea- 
sonable must be arrived at with attention to the three- 
way protection required by the statute—to the pro- 
ducer, to the purchaser and to the consuming 
public. * * * 


In short whatever may be the circumstances which would 
justify allowance of a rate increase without a showing of cost, 
the Commission was warranted in requiring such evidence as a 
starting point in this case. In City of Detroit and M: ississippt 
River Fuel Corp., both supra, this Court applied the Phillips 
rule, 347 U. S. 672, at p. 685, that. Congress intended that in- 
dependent producer rates be regulated essentially as other gas 
rates, and, therefore, those cases were remanded to the Com- 
mission for the incorporation in the record of cost-of-service 
evidence. It is not necessary to the decision of the present 
ease to hold such evidence necessary in all rate-making for in- 
dependent producers. The fact is, that the Commission has 
here required a cost-of-service presentation satisfying the De- 
trot rule as part of the proof of a fair and reasonable rate for 
petitioners, and has refused to find the proposed rates lawful in 
the absence of such presentation. As the Fifth Circuit, citing 
F. P.C. v. Natural Gas Pipe Line Co., 315 U. S. 575, 586, ob- 
served in the Gulf Oil case, supra, with regard to a contention 
that “it is practically impossible to apply a cost-of-service test 
or the other rate-base method of arriving at a reasonable rate” 
(255 F. 2d at p. 557): 


There is much latitude allowed the Commission in its 
selection of criteria. 


Certainly, in the present case, as in the Bel Oil and Gulf 
~li cases, the Commission has properly exercised its discretion 


Oul cases, the Commissi rly ex i 

to require cost-of-service criteria, The Supreme Court has 
made it clear in F. P. C. v. Hope Natural Gas Co., 320 U. S. 
591, and Colorado Interstate Gas Co. v.F.P. C., 324 U.S. 581, 
that the formula employed in setting gas rates is a matter with- 
in the discretion of the Commission, and that the Commission, 
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if it chooses, may employ a cost-of-service standard in setting 
gas rates, pointing out explicitly in the latter case (324 U. 8. 
at 601) that: | 
We do not say that the Commission lacks the sithonty 
to depart from the rate-base method. We only hold 
that the Commission is not precluded from using 
Ve = | 
See also, F. P. C. v. Natural Gas Pipe Line Co., 315 U.S. 
575. | 


B. The “zone of reasonableness” concept is not relevant 





Petitioners seem to contend ™ that the rates which they pro- 
pose have been demonstrated to be within a “zone of reason- 
ableness” contemplated by the rate-fixing provisions of Section 
4 of the Act, and that the Commission should have so found, - 
and was, therefore, in error in dismissing the proceeding. As- 
suming arguendo that such a zone exists, the fact is that peti- 
tioners have not shown their proposed rate within such zone. 
The contention seems to be based on the fallacy that there 
exists an “upper limit of the zone” (Continental’s brief, p. 13) 
set by reference to fair field prices considered alone, and that 
there exists a lower limit of the zone set by reference to rate- 
base evidence produced by the Commission’s staff (Pan Amer- 
ican’s brief, pp. 29, 31, footnote 26). However, there is no evi- 
dence in the present record supporting the idea that fair field 
prices should be equated to highest reasonable rates, and cost- 
of-service to lowest reasonable rates. It is evident that no 
such equation can be made for, in any given case, fair field 
prices may be more or less than reasonable rates judged by 
Commission standards; equally, cost-of-service when proven, 
may or may not provide reasonable rates for an independent 
producer. Otherwise stated, the Commission need not accept 
fair field price evidence, standing alone, as proof either of a 
fair and reasonable rate, or as proof of a rate within a “zone of 
reasonableness.” In te te TE 
cising its discretion, determined that in the absence of facts as 
to cost-of-service, it was “impossible to determine from the 


® Pan American’s brief, pp. 15-16, 29-38, 46; Continental's brief, pp. 13-44, 
24-25, 32, 37. | 
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evidence whether or not the nd result of the increases here 
roposed by Applicants would be just_and reasonable” (R. 


Thus, assuming arguendo the validity of the “zone of rea- 
sonableness” conception as applied to Commission determina- 
tions, the proposed rates here in question have not been shown 
to be anywhere within that “zone”, the limits or extent of 
which do not appear from the evidence presented to the 
Commission. 

In view of the expressions of two judges of this Court in the 
Memphis case, supra, 250 F. 2d at 407-408, footnote 3, we deem 
it advisable to further note that the Natural Gas Act does not 
require, or contemplate, that the Commission shall make find- 
ings that given rates are or are not within a “zone of reason- 
ableness.” The Act, Section 4 (a), states that all rates shall 
be “just and reasonable.” In testing rates fixed by the Com- 
mission alleged to be either confiscatory on the one hand, or 
excessive on the other, Courts have, as indicated in the Mem- 
phis case, used a “zone of reasonableness” concept which pro-. 
vides latitude for upholding the regulatory agency’s determina- 
tion of the rate of return for the specific company. But that 
is different from the Commission’s duty to pinpoint a fair rate 
of return, which, as this Court held in the City of Detroit case, 
supra (230 F. 2d at 818), must, if it exceeds the amounts jus- 
tifiable on cost considerations, be supported by evidence that 
the excess is needed for some such purpose as encouragement 
of exploration and development. 

Sections 4 (e) and 5 (a) of the Act each contemplate that 
the Commission determine and fix a “just and reasonable” 
rate. In a proceeding under Section 4 (e), such as the instant 
one, “after full hearings, either completed before or after the 
rate * * * goes into effect, the Commission may make such or- 
ders with reference thereto as would be proper in a proceeding 
initiated after it had become effective” (7. é., in a proceeding 
under Section 5 (a)). See Ayrshire Collieries Corp. v. United 
States, 335 U.S. 573, 582-583, involving the comparable pro- 
visions of Section 15 (7) of the Interstate Commerce Act. 
Thus, Section 5 (a) is incorporated by reference into Section 
4(e). 





| 
| 
| 


Because of this incorporation of Section 5 (a) into Section 4 
(e), the Commission has consistently construed the rate stand- 
ards of the two sections as identical. As the Commission has 
stated in its Annual Reports to Congress, the Natural Gas Act 
requires that the rates for all sales subject to its jurisdiction: 


must be just, reasonable and nondiscriminatory, and 
that no changes be made except upon 30 days’ notice, 
unless otherwise authorized by the Commission. The 
Commission may suspend the effectiveness of proposed 
changes for 5 months and hold hearings on any such 
proposed changes which appear to be unjust, unreason- 
able or discriminatory, or it may upon its own motion 
or upon complaint institute an investigation, hold hear- 
ings, and prescribe reasonable rates, charges, terms, and 
conditions.” 


This amalgamation of the rate standards under the two sec- 
tions is further shown in Section 154.63 (b) (ii), of Order 144 
(C. F. R. 154.63 (b) (8) (ii)), where the Commission directed 
with reference to rate increases filed by gas pipeline companies 
under Section 4 (d): 


Preparation for hearing. A natural gas company fl 
ing for an increase in rates or charges shall be prepared 
to go forward at a hearing on reasonable notice and 
sustain the burden of proof imposed by the Natural Gas 
Act of establishing that its proposed changes are just 
and reasonable and not unduly discriminatory or pref- 
erential. | 





Plainly, therefore, the Commission, in passing on rates under 
either section, applies the same rate standard and under 
both sections permits only rates which are just, reasonable and 
not unduly discriminatory or preferential. 

Not only are the rate standards applied by the Chnuiiadton 
under Section 4 (e) the same as those of Section 5 (a), but the 
rates fixed by the Commission as the result of a proceeding 
initiated under Section 4 (e), as here, are no different from 
those which would have been fixed after a proceeding ae 
under Section 5 (a). 





8 P. C. Annual Reports, 1955, p. 106; 1954, p. 106; 1953, p. 99. 
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Thus, in proceedings initiated under either Section 4 (e) or 
5 (a), the Commission permits a pipeline to charge such rates 
as will reimburse it for its expense and provide it with a return 
on its rate base adequate to maintain its financial integrity 
and attract capital.“ See F. P. C., Annual Reports 1955, p. 
107; 1954, p. 107; 1953, p. 103. Once cost-of-service (including 
allowance of a fair return on the amount prudently invested) is 
determined, the lawfulness of any rate—whether a new one in 
a Section 4 (e) proceeding or an old one in a proceeding com- 
menced under Section 5 (a)—is ascertained by comparison to 
cost. Having determined the reasonable rates based on the 
company’s costs, the Commission sets aside rates—under Sec- 
tion 4 (e) as to new filings, or Section 5 (a) as to previously 
effective filings—which deviate, and directs the company to 
charge only the lawful rates as so determined.* 


C. Petitioners’ other operations do not preclude cost-of-service evidence 


Petitioners contend (Pan American brief, 38-45; Continen- 
l’s brief, 25-29) that the Commission should have accepted 
vidence of fair field price as the sole criterion for determining 
the justness and reasonableness of the proposed increased rate 


in issue, because the cost-of-service concept is not applicable 
to the determination of a single rate out of many rates in force 


* Where the pipeline produces some of the gas which it sells for resale 
in interstate commerce, it has been held in proceedings under both Sections 
that the Commission may also allow for the company-produced gas such 
amount, in addition to the costs of production, as may be found needed 
to encourage exploration and development of new gas reserves. City of 
Detroit v. F. P. C., 230 F. 2d 810 (CADC), certiorari denied, 352 U. S. 829; 
cf. F. P. C. v. Hope Natural Gas Co., 320 U. S. 591, 603. 

* In situations such as that in F. P. C. v. Sierra Pacific Power Company, 
350 U. S. 348, involving an involuntary increase in a contract-fixed rate in 
Section 5 (a) initiated proceedings (or Section 206 (a), the comparable 
provision of the Federal Power Act), the Commission must determine 
whether the pre-existing contract is contrary to the public interest. Where 
Such a finding is made, the new rate constructed by the Commission will 
rest on the same cost basis as other rates set by it in the absence of a price 
contract. Where, as in the Sierra case on remand to the Commission 
(Pacific Gas & Electric Co., 18 FPC 15), the Commission finds that a pre- 
existing contract rate is not so low as to be contrary to the public interest, 
or governs only a de minimus part of the seller’s business, the original 
contract price will stand. 
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(in fields and areas separated from Woodlawn) for other gas 
sold by petitioners. 

This is a completely novel doctrine which finds no support in 
reason or in the decided cases. As to the principal cases cited 
by petitioners: 

, Chicago Board of Trade v. United States, 96 USAppDC 56, 
253 F, 2d 348, supports the Commission on the present review, 
rather than the contrary. There, on an investigation of a pro+ 
posed increased rate for Western Union’s ticker-tape service; 
the Federal Communications Commission had before it evi- 
dence from which it was able to compute (223 F. 2d at 351) 
“in some detail, a ticker rate base * * * annual costs * * * 
[including] labor, material and other disbursements, deprecia- 
tion, taxes, and a return (profit) for the Company.” The con- 
tentions considered by this Court involved such matters as the 
excessiveness of the computed return, the correctness of the 
original cost rate base, and the rate of depreciation found by 
the Commission. The Commission was affirmed on review, 
because in all respects, as the Court observed in respect of 
depreciation computation, the Commission had in fixing the 
rate followed methods (223 F. 2d at 353) “well established im 
public utility law and accounting.” 

B.&0O.R.Co.v. United States, 345 U.S. 146, involved avets 
set by the Interstate Commerce Commission for carriage of 
a limited class of fresh vegetables from Texas. For purposes 
of the decision, it was assumed that the rate so fixed was con- 
fiscatory, in the sense that the railroad (345 U. 8. at 151, 
Douglas, J., dissenting) “costs of handling the traffic are greater 
than the revenues which the traffic will produce under the 

new rates,” but the contention that the rate was therefore 
invalid was denied, in the absence of (345 U.S. at 148) “claim 
that the challenged rate will make any one of the complaining 
railroads operate its entire business at a loss, or even carry all 
fresh vegetables at a loss.” In the case at bar, of course, peti- 

tioners have failed to produce any evidence at all on the matte 

of “rate of return” with or without the Woodlawn Field pro- 
posed rate increase; there is no showing that the rate previously 


in effect was confiscatory, or that the disallowance of the in- 
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crease would make Pan American or Continental operate 
either the Woodlawn Field, or their entire business, at a loss. 
When and if petitioners make such a showing, it will be time 
enough to consider the Commission’s position with regard to 
the facts as they may appear. 

The other cases cited by petitioners in the indicated portions 
of their briefs are equally or more irrelevant than the two 
mentioned above. Such cases deal with “recapture”, “area 
rates”, and other aspects of the Interstate Commerce Act, 
under express Congressional policy not found in the Natural 
Gas Act, and contain nothing which bears upon the issues in 
the case at bar. 

In principle and in practice, there is no reason why the Com- 
mission cannot determine a fair and reasonable rate for peti- 
tioners’ sales from the Woodlawn Field, based on (a) return 
on petitioner’s actual investment, expenses, and taxes for such 
operation, plus (b) such allocations to that operation from 
petitioners’ general expenses (such as administrative overheads 
and exploration costs) as may be shown by given evidence to be 
proper. Indeed, were the Commission here involved in a gen- 
eral rate investigation of all of Pan American’s 150 rate sched- 
ules, and all of Continental’s 107 rate schedules,* such compu- 
tations would be required, for the justness and reasonableness 
of the rate for sales under the rate schedules here in issue are 
not under Section 4 of the Act made dependent on the deriva- 
tion of any other rate or rates in petitioners’ other schedules. 


CONCLUSION 


This is a contrived, artificial appeal, in which the matters 
actually in question present nothing new, nothing important, 
and nothing of substance requiring the involvement of this 
Court in the further development of the rate-making process 
for “producer” gas companies. The decision of the Commis- 
sion, which in all respects follows doctrine as established in 


* Br. in No. 14581, p. 38, n. 32; Br. in No. 14588, p. 27, n. 17. 
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principal part by this Court, should be affirmed. 
Respectfully submitted. 
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Solicitor, 
W. Russet GorMAN, 
Assistant General Counsel, 
Rosert M. WEston, 
Attorney, 
For respondent. 
Federal Power Commission, Washington 26, D.C. 
Novemser, 1958. 


U, S. GOVERNMENT PRINTING OFFICE: 1988 








REPLY BRIEF FOR PETITIONERS 


ie ids By 


United States ‘Cour of Appeals 


For tHE District or CoLtumMBiIA CIRCUIT 


No. 14,581 


EpiscopaL THEOLOGICAL SEMINARY OF THE SOUTHWEST: First 
NationaL Baxi or Loneview, Texas, as Trustee for 
Tie Roy H. Lamp Memoria Hosrrrar; Tun Bisuop 
Quix Founpation; ET av., Pelilioners, 


v. 
FreperaL Power Commission, Respondent. 


On Petition for Review of Orders of the 
Federal Power Commission 


JHE F'. JONES 
911 South Boston Ave, 
Tulsa 3, Oklahoma 


WinLiaat J. Grove 

CarkoLL La. Ginna 
600 Munsey Brilding 
Washineton 4, D.C, 


Ataris for Petitioners 


Of Counsel: 


Dow, LouNnes ann ALBERTSON 
600 Munsey Building 
Washineton 4, D.C. 


DecembBben 3, 1958 


Press or Byron S. ApAmMs, WASHINGTON, D.C, 








I. The Act does not grant the jurisdiction over an 
unmodified contract price claimed by Respondent 


II. Respondent’s conclusions of law as to the burden 
of proof under Section 4(e) of the Act are clearly 
erroneous 


A. Respondent seeks to rewrite its order 


B. Section 4 of the Act does not require sub- 
mittal of ‘‘conventional rate-base, cost-of- | 
service’’ evidence 13 | 


C. Respondent admits that it has not applied the 
‘just and reasonable’’ standard of Section 4 
of the Act 17 | 


D. Petitioners have shown that where the scope 
of a proceeding under Section 4 is limited to 
but one sale, among many, ‘‘cost-of-service’’ 
evidence is neither necessary, required, nor 
probative 20 


III. Respondent does not defend its unlawful modifi- 
cation of the contract price or its failure to make 


23 


Conclusion 24 | 


Appendix 1) 


TABLE OF AUTHORITIES 
CaSES: 


American Broadcasting Co. v. FCC, 85 U.S. App. 
D.C. 348, 179 F. 2d 437 (1949) 

Ayrshire Collieries Corp. v. United States, 335 U.S. 
573 (1949) 

Baltimore and O. R. Co. v. United States, 345 U.S. 
146 (1953) 








Index Continued 


Page 
Bel Oil Corp. v. FPC, 255 F.2d 548 (5th Cir. 1958) . .8, or 
1 


Brundred Brothers v. Prairie Pipe Line Co., et al., 
68 I.C.C. 458 (1922) 
Chicago Board of Trade v. United States, 96 US. 
App. D.C. 56, 223 F.2d 348 (1955) 
Cities Service Gas Producing Co. v. FPC, 233 F.2d 
276 (10th Cir. 1956) 7, 8-9 
City of Detroit v. FPC, 97 U.S. App. D.C. 260, 230 
F.2d 810 (1955) 12, 14, 15-16, 19 
Re Colorado Interstate Gas Company, 8 F. P.C. 313 
(1949) 6 
Colorado Interstate Gas Company v. ae 142 F.2d 
943 (10th Cir. 1944), aff’d 323 U.S. 767 18 
Continental Oil Company v. F PC, 236 F.2d 839 (5th 
Cir. 1956) 8 
FPC v. Sterra Pacific Power Company, 350 U.S. 348 
(1956) 18 
FPC v. Natural Gas Pipeline Co., 315 U.S. 575 (1942) 18 
Federal Radio Comm’n v. Nelson Bros. Co., 289 U.S. 
266 (1933) 2 
Gulf Ow Corp. v. FPC, 255 F.2d 556 (5th Cir. 
1958) 16, 
ICC v. Loutsville & N. R. Co. 227 U.S. 88 eds 
Kerr-McGee Oul Industries, Inc. v. FPC, 
(No. 5784, 10th Cir., decided Oct. 24, 1958) . 1-8 
Memphis Light, Gas and Water Division, et al. v. 
FPC, 102 U.S. App. D.C. 77, 250 F.2d 409 (1957) .3,10 
Michigan Cons. Gas Co. v. Panhandle Eastern Pipe- 
line Co., 226 F. 2d 60 (6th Cir. 1955), cert. den. 
350 U.S. 987 (1956) 
Mississippi Power and Light Co. v. Memphis Natural 
Gas Co., 162 F.2d 388 (5th Cir. 1947) 
Mississippi River Fuel Corp. v. FPC, 102 U.S. App. 
D.C. 238, 252 F.2d 619 (1957) 
Mississippi River Fuel Corp. v. FPC, 121 F.2d 159 
(8th Cir. 1941) 
Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U.S. 246 (1951) 
Re Pan American Petroleum Corporation, 19 F. . C. 
463 (1958) 12, 
Philips Petroleum Co. v. FPC, 258 F.2d 906 itt 
Cir. 1958) 





Index Continued 


Page 

Phillips Petroleum Co. v. FPC, 227 F.2d 470 (10th 
Cir. 1955) 

Portsmouth Gas Co. v. FPC, 101 U.S. App. D.C. 99, 
247 F.2d 90 (1957) 

Railway Express Agency v. United States, 6 F. Supp. 
249 (S.D.N.Y. 1934) 

SEC v. Chenery Corp., 332 U.S. 194 (1947) 3 

SEC v. Chenery Corp., 318 U.S. 80 (1943) 2,13 

src oe Board v. Nierotko, 327 U.S. 358 
1946 

Sunray Mid-Continent Oil Company v. FPC, 353 U.S. 
944 (1957) 

Tyler Gas Service Company v. FPC, 101 U.S. App. 
D.C. 184, 247 F.2d 590 (1957) 

Re Union Oil Company of California, 16 F.PC. 100 | 
(1956) 2, 12-13, 14, 24 

United Gas Pipe Line Co. v. Mobile Gas Service | 
Corp., 350 U.S. 332 (1956) 3, 9-10, 18, 23 

Wichita Gas Co. v. Public Service Comm’n of Kansas, 
et al., 2 F. Supp. 792 (1933), mod. 290 U.S. 561 


STATUTES: 
Natural Gas Act, 52 Stat. 821, 15 U.S.C. Section 717, 
et seq.: 


Section 4 
Section 5 
Section 19 


REGULATIONS: 


Regulations under the Natural Gas Act: 


Section 154.93 
Section 154.94 











IN THE 


United States Court of Appeals 


For tHe District or Cotumsia Crcorr 


No. 14,581 


EPIscopaL THEOLOGICAL SEMINARY OF THE SOUTHWEST; First 
NationaL Bank oF Loneview, TrExas, as Trustee for 
Tse Roy H. Latrp Memortau Hosprrat; THE BisHop 
Quin Founpation; ET aL., Petitioners, 





v. 
FrperaL Power Commission, Respondent. 


On Petition for Review of Orders of the 
Federal Power Commission 


REPLY BRIEF FOR PETITIONERS 


This proceeding arises from orders by the Federal Power 
Commission (Respondent), purportedly entered under Sec- 
tion 4 of the Natural Gas Act, 52 Stat. 822 (1938), 15 U.S.C. 
§717c. Petitioners’ Brief was filed on October 8, 1958, and 
Respondent submitted a Brief on November 10, 1958. 


INTRODUCTORY STATEMENT 


One preliminary matter requires brief comment. Con- 
trary to Respondent’s characterization (Resp. Br. p. 38), 
Petitioners’ rights here involved are of importance and of 





1 Respondent submitted a Brief with a style of the case of Respondent’s 
own selection, In justification, Respondent referred to its intention, at ja 
subsequent time, to file a Motion to Dismiss as to certain of the Petitioners, 
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‘‘substance.’’ While Respondent’s characterization not 
only tends to impugn Petitioners’ seeking of review, it 
also does not accord with the votes of two of the five 
members of the Commission who voted to grant Petitioners 
rehearing or with an opinion by the Commission which is 
contrary to many of the arguments in Respondent’s Brief.” 


The scope of this review is much broader than that 
implied by Respondent’s reference ‘‘involvement’’ in 
‘*development’’ of Respondent’s ‘‘rate-making process’’ 
(Resp. Br. p. 38). Section 19(b) of the Natural Gas Act 
affords full judicial review of Respondent’s orders and 
empowers this Court to correct erroneous conclusions of 
law. As to the questions raised, Respondent argues that 
all (except that which is ‘‘novel’’ (Resp. Br. p. 37)) have 
been decided. Respondent seeks to achieve this effect by 
attempting to cast in what apparently is considered more 
defensible form, the indefensible conclusions of law in 
Petitioners’ case and in the case of Re Union Oil Company 
of Caltfornia, 16 F.P.C. 100 (1956), which were applied 
in Petitioners’ case. An administrative agency, such as 
Respondent, does not thus ‘‘finally decide the limits of 
its statutory power.’’ Social Security Board v. Nierotko, 
327 U.S. 358, 369 (1946). Fundamental to the relation- 
ship of agencies, such as Respondent, and the courts are 
the principles that questions for judicial decision are 
whether the agency applies the legislative standards, acts 
within its conferred authority, and adheres to principles 
of due process of law. Federal Radio Comm’n v. Nelson 
Bros. Co., 289 U.S. 266, 276 (1933); see also SEC v. 
Chenery Corp., 318 U.S. 80, 94 (1943). Conclusions of law 
are challenged by this petition and may be reviewed fully 
by this Court. 


For brevity, Respondent’s ‘‘Counterstatement of the 
Case’’ will be referred to in discussion of the specific issues. 


2Re Pan American Petroleum Corporation, 19 F.P.C. 463 (1958). 
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ARGUMENT 


I. THE ACT DOES NOT GRANT THE JURISDICTION OVER AN 
UNMODIFIED CONTRACT PRICE, CLAIMED BY RESPONDENT | 

Citing its own regulations (Resp. Br. pp. 14-15), pre-4 
Mobile® cases (Resp. Br. p. 16), and cases which did not 
discuss the issue squarely raised by Petitioners (Resp, 
Br. pp. 17-18), Respondent seeks affirmance of unlawful 
modification of Petitioners’ contract price. This effort 
is another in a lengthening series by which Respondent 
has sought unsuccessfully to avoid construction of the Act 
in the Mobile case and to negate that ruling.‘ 





The question here is whether ‘‘operation’’ of a fred. 
definite price in the price provision of a contract already 
filed and effective as a rate schedule, consititutes the 
statutory condition precedent to Respondent’s jurisdiction 
to accept for filing a ‘‘change of rate schedule’’ under Sec} 
tion 4 of the Act, and to suspend a part of the price provi-+ 
sion set forth in the contract already on file as the rate 
schedule. The specific provision is issue is the 13.5 cents 
price in Petitioners’ contract (R. 2677-80). As in the Mobile 
and Memphis cases, the question is not simply whether this 
price provision is subject to Commission ‘‘serutiny’? 
(Resp. Br. pp. 8-9), as is the case under Section 5 of the 
Act, but whether this specific provision is subject to addi, 
tional filing requirements and suspension under Section 4, 
Petitioners, of course, do not argue that the filed contract 
is immune from ‘‘investigation’’? under Section 5 of the 
Act. 





Respondent obscures the basic issue in its references to 
the filed price provision and the language of Section 4 
of the Act. Section 4(d) clearly states that the filing 


3 United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956), 


4See Portsmouth Gas Co. v. FPC, 101 U.S. App. D.C. 99, 247 F. 24 rh 
(1957); Tyler Gas Service Company v. FPC, 101 U.S. App. D.C. 184, 24 
F, 2d 590 (1957); Memphis Light, Gas and Water Division, et al. v. FPC, 
102 U.S. App. D.C. 77, 250 F. 2d 402 (1957). 
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of notice of a change of rate schedule is required only 
where the schedule then in force is being changed in some 
respect. In that event, a new schedule is required to be 
filed stating plainly ‘‘the change or changes to be made 
in the schedule . . . then in force.’’ In the present case, 
the fact is that no change whatsoever has been or was 
proposed to be made in the schedule on file since October 
19, 1954. Nevertheless, Respondent states that Section 
4(d) provides for ‘‘the filing of ‘new schedules’ to support 
changes in the rate or charges of natural gas com- 
panies ...’’ (Resp. Br. p. 8, emphasis added) Then 
referring only to the 13.5 cents price in the price pro- 
vision of Petitioners’ contract already on file and effective 
as the rate schedule, Respondent argues that Petitioners 
filed notice of this one portion of the price provision as 
an entirely ‘‘new schedule’’ to change the schedule (the 
contract) then in force (Resp. Br. p. 8). This latter state- 
ment is not in accord with the facts or the language of 
the Act. Under the Act and under Section 154.93 of 
Respondent’s regulations,> Petitioners’ only rate schedule 
is the basic contract on file since October 19, 1954. Since 
that time, no ‘‘new schedule’’ was, or could have been 
filed, as there has been no change of the price provision 
set forth in that schedule, and thus, no ‘‘new schedule”’ 
within the meaning of the Act or even the definition in 
Respondent’s regulations, 


But, upon its erroneous premise, Respondent contends 
that the statutory requirement for filing of contracts as 
rate schedules and the requirement for filing ‘‘new sched- 
ules’’ when those contracts (or rate schedules) are changed, 
is only ‘‘ancillary’’ to a requirement for filing notice of 
a “‘rate”’ or ‘‘charge.’? The language quoted from Section 
4 by Respondent (Resp. Br. p. 13-14) emphasizes that the 
statutory requirement for filing of notice of change of 
rates or charges arises only where such a change of rates 


5 See Pet. Brief, Appendix p. 32a. 
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or charges, by the contracting parties, actually constitutes 
a change or modification of the rates and charges already 
provided for in the existing schedule on file and then im 
force. It is only a ‘‘new schedule”’ of rates and charges 
superseding the old schedule of rates and charges which 
can or must be filed under Section 4(d), and it is ‘only 
such schedule’? which Respondent may suspend under 
Section 4(e). Respondent itself concedes that the 13.5 
cents price is not a change of Petitioners’ filed contract 
(rate schedule) (Resp. Br. p. 14), and, therefore, Re- 
spondent must also concede that the 13.5 cents price is 
not a rate or charge differing from the rates or charges 
provided for in the schedule in force, and is neither la 
change of that schedule under Section 4(d), nor a ‘‘new 
schedule’’ subject to suspension under Section 4(e). Thus, 
Respondent’s entire argument as to the language of the 
Act, and the meaning of the filing requirements of Section 
4, is revealed as having no legal or logical foundation. | 











Referring to the ‘‘device’’ of its regulations (Resp. 
Br. p. 14), Respondent seems to imply that it gratuitously 
permits contracts to be filed as rate schedules, and ap- 
parently still claims some latent authority to have re- 
quired the filing of ex-parte tariffs or schedules other than 
the bilateral contracts (See Resp. Br. pp. 14-15). For 
example, Respondent says it devised regulations so that 
‘‘independent producers did not have to file schedules 
independently of their contracts.’? (Resp. Br. p. 15). 
Respondent apparently alludes to the same erroneous view 
of its powers under the Act, held by it when it issued these 
regulations in 1954, but which was overturned as miscon- 
struction of the Act in the Mobile case in 1956. Under the 
Supreme Court’s construction of Section 4, where the sales 
arrangements are agreed-upon by bilateral contract, that 
contract must be filed as the rate schedule, rather than an 
ex parte tariff or other arrangement. Respondent must 
accept as the rate schedule and rates or charges filed under 
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Section 4, the mutually agreed-upon provisions set forth 
in the contract.® 


Respondent, however, states that it merely permitted 
the contract to serve the ‘‘basic purpose of a rate schedule”’ 
and refers to a provision of its regulations that requires 
submittal of a sample billing with initial rate filings, as 
an exhibit for informational purposes (See Resp. Br. 
pp. 15, 16). This sample billing statement cannot breathe 
life into Respondent’s arguments, as that form is no more 
a part of the rate schedule, than it is of the original con- 
tract itself. In Phillips Petroleum Co. v. FPC, 258 F. 2d 
906, 914-915, (10th Cir. 1958), the Court of Appeals for the 
Tenth Circuit concluded that the effective price must be 
determined solely by the terms of the contract itself and 
without reference to the exhibit described as a ‘‘billing 
statement.”’ 


Reference to what Respondent apparently considered the 
importance of this sample billing statement however, is a 


reference to the statutory notice given by precise informa- 
tion revealed by Petitioners’ contract and rate schedule— 
the price provisions agreed-upon by the parties which 
appear clearly ‘‘from an inspection of the contract itself.’’ 
(See Resp. Br. p. 15). 


Respondent’s reference to its treatment of pipeline com- 
pany contracts (Resp. Br. p. 16), is but a further allusion 
to an erroneous construction of the Act between 1938 and 
1956. As Petitioners have demonstrated (Pet. Br. pp. 
24-27), this ‘‘practice’’ and the cases of Mississippi River 
Fuel Corp. v. FPC, 121 F. 2d 159 (8th Cir. 1941), and 
Mississippi Power and Light Co. v. Memphis Natural Gas 
Co., 162 F.2d 388 (5th Cir. 1947), were based upon in- 


6 At one point in the litigation over Respondent’s ‘‘conversion’’ tariffs 
for pipelines, such as were reviewed by this Court in the M emphis case, 
Respondent did not claim power to require filing of schedules other than 
contracts where rates or charges were established by contract. See Re 
Colorado Interstate Gas Company, 8 F.P.C. 313, 318 (1949). 
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correct constructions and case law which the M obile 
opinions held to be completely inapplicable to the Netra 
Gas Act. 


The cases decided by the Court of Appeals for the rath 
Circuit also do not support Respondent here. In Phillips 
Petroleum Co. v. FPC, 227 F.2d 470 (10th Cir. 1955), 
rather than being ‘‘careful not to depart’? from other 
decisions, the Court made clear that a fixed price adjust- 
ment, provided for and determined by a formula in the 
contract, was not subject to suspension even though the 
adjustment remained contingent on June 7, 1954. The 
delineation by that Court has been between such fixed, 
price adjustment provisions ‘‘operative’’ on June 7, 1954, 
and other contract arrangements which require subsequent, 
supplemental negotiations or execution of agreements. 
Construing its own decision in the first Phillips case, supra, 
the Court stated in Phillips Petroleum Company v. FPU, 
258 F.2d 906 (10th Cir. 1958) : 





“‘In Phillips Petroleum Co. v. Federal Power Com- 
mission, 10 Cir. 227 F.2d 470, this Court held that 
the Federal Power Commission could not suspend a 
rate in effect under an escalator provision in a con- 
tract or in a supplement thereto on or prior to June 
7, 1954. and filed as part of the rate schedule.’’ 


Distinctions between the holdings in both Phillips cases 
and that in the case of Cities Service Gas Producing Co. v. 
FPC, 233 F.2d 276 (10th Cir., 1956) (cited at Resp. Br. 
p. 17), were recently referred to by the Court in Kerr- 
McGee Oil Industries, Inc., v. FPC, F.2d (No, 
5784, 10th Cir., dec. October 24, 1958) (Slip Op. p. 4). 
The Court emphasized that the price provision in Cities| 
Service Gas Producing Co. v. FPC, supra., which was said 
to be subject to the filing requirement of Section 4, was the 
result of ‘‘adjustment through negotiations after an in- 
crease in the field price.’’ Distinguishing such a modifi- 
eation from a price resulting from an ‘‘automatie,’’ ‘‘self- 
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executing’’ formula, the Court, as in the Phillips cases, 
concluded that even though an exact price was unknown 
until two years after June 7, 1954, once the price was 
determined in accordance with the contract formula, that 
price related back to June 7, 1954 as the effective price. 
Rather than filed ‘‘billing statements,’’ the contract for- 
mula was controlling. 


That Court has yet to rule upon the question relating to 
operation of fixed, specific provisions unmodified and un- 
changed since June 7, 1954, and its analyses of the relation 
between Section 4 and contract provisions considered by it 
to date support Petitioners here, rather than Respondent. 


The cases which have been before the Court of Appeals 
for the Fifth Cireuit also do not control the issue here. 
With the exception of Continental Oil Company v. FPC, 
236 F.2d 839 (5th Cir. 1956), cases cited on page 17 of 
Respondent’s Brief were dismissed as prematurely filed, 
and the Court did not reach the question now before this 
Court. In Continental Oil Co. v. FPC, supra, the question 
raised here was not passed upon, and the issues in the 
ease turned upon Respondent’s inconsistencies in accepting 
filings relating to a clause providing for reimbursement 
of a portion of an additional tax imposed by the State 
of Texas and effective on September 1, 1954. The Court 
did not consider or discuss specific, agreed-upon price 
provisions set forth in the contracts filed as rate schedules, 
and not once did the Court discuss applicability of the 
Mobile rule or the question presented here. 


The same must be said of the opinion in Bel Oil Corp. v. 
FPPC, 255 F.2d 548 (Sth Cir. 1958) (See Resp. Br. p. 18). 
As the excerpt from the opinion quoted by Respondent 
shows, the Court based its conclusion upon ease law re- 
lating wholly to clauses of the ‘‘favored nations’’ type. 
One of the two cases relied upon by the Court was a pre- 
Mobile decision based upon an analysis of the Act of the 
type criticized in Mobile itself. The other, Cities Service 
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Gas Producing Company v. F.P.C., supra, did not involve | 
the question at issue here. It involved only the question of ! 
what was the June 7, 1954, contract price. In deciding the | 
question, the Court concluded that the specifie price claimed | 
by the producer as its June 7, 1954, price would have been | 
effective under the contract only at a later date. Purely | 
by way of dictum, the Court, without considering the law | 
on the subject, volunteered the observation that the price | 
was subject to Section 4 of the Act. That advisory opinion 
was based upon the assumption of the validity of the very | 
regulations which are challenged here. The Court gave no | 
consideration to the construction of Section 4 clearly stated | 
in Mobile for the very good reason that no one raised or | 
could have raised the Mobile issue. Mobile was handed down | 
on February 27, 1956, while the Cities Service Gas Pro- | 
ducing Co. case was decided on May 4, 1956. However, the | 
issues involved in the Cities Service Gas Producing Co. 
ease had to be formed considerably prior to the Mobile ' 
decision, because the review provisions of Section 19(b) | 
of the Act do not permit a Court to consider issues not | 
raised before the Commission. To have been decided in | 
May, 1956, the Citres Service Gas Producing Co. case was, | 
of necessity, briefed and argued at times which did not | 
permit reliance upon Mobile. It is obvious also that that | 
case gave no consideration to the subsequent Memphis | 
decision (See Pet. Br. pp. 26-27). | 


Finally, just as it has been unwilling to correct other | 
past errors of construction of contracts,’? Respondent still | 
does not recognize the import of the Mobile decision. One | 
sentence in the portion of the Mobile opinion quoted by the | 
Respondent contradicts much of Respondent’s argument | 
(United Gas Pipeline Co. v. Mobile Gas Service Corp., | 
350 U.S. 332, 341-342 (1956)): | 


**,.. The basic duties are filing requirements: § 4(c) | 
requires schedules showing all rates and contracts in | 


7 See fn. 4, supra. 
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force to be filed with the Commission and § 4(d) 
requires all changes in such schedules likewise to be 
filed.”’ (Emphasis supplied). 


As Petitioners have demonstrated (Pet. Br. p. 22-23), the 
Court’s construction is that the word ‘‘change’’ in Section 
4 of the Act refers to a ‘‘change’’ of the contract on file 
as the rate schedule. If ‘‘operation’’ of the contract 
price provisions does not require change of the instrument, 
‘‘operation’’ of the contract price provision can not change 
the rate schedule. 


Respondent also says Petitioners point to no supporting 
language in this Court’s opinion in the Memphis decision 
(Resp. Br. p. 19, Cf. Pet. Br. p. 24). This Court stated 
that the notice contemplated bv Section 4 is ‘‘notice of the 
fact that the contracting parties have reformed their 
contract * * * It is only at this point—after the parties 
have negotiated privately a new price term—that the Com- 
mission under Section 4(d) and (e), in any way becomes 
involved with the rate changing process.’’ Memphis Light, 
Gas and Water Division, et al. v. FPC, 102 U.S. App. D.C. 
77, 250 F.2d 402, 406 (1957). 


Respondent also refers to ‘‘policy’’ matters (Resp. Br. 
p. 20). The fact that Section 4 of the Act is not as broad 
as Respondent desires, does not permit it to amend the 
Act by regulation, nor do the limitations in Section 4 de- 
tract from Respondent’s power and authority to review 
the filed contract under Section 5 of the Act. If Re- 
spondent believes that its authority under Section 4 is 
insufficient, it should address its efforts to amend the Act 
to Congress and not to the Courts. It should not attempt 
to modify the Act by issuing regulations inconsistent with 
the Act as now written It is for Congress to determine 
what procedures will or will not promote the public interest, 
and Congress has deemed it unnecessary to delegate to 


8 Compare Respondent’s argument that ‘‘standards’’ and its practices under 
Sections 4 and 5 are identical, (Resp. Br. 33-36). 
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Respondent the authority which Respondent is attempting 
to acquire by ‘‘statutory construction’’ in this instance. 
Respondent is bound to what Congress has or has not done 
to the same extent as anyone else, so it ill behooves Re- 
spondent to contend here that ‘‘public policy’’ requires 
exercise by it of authority which Congress has not seen 


fit to delegate to it. | 


Respondent also does not recognize that its argument 
here is wholly inconsistent with its treatment of changes 
in price under ‘‘cost-of-service’’ tariff provisions. (See 
Pet. Br. pp. 24-25, fn. 17). Under the Act, such tariff 
provisions automatically fix, change, and increase the price 
per Mcf each month, but the operation of the complex 
formula neither changes the rate schedule or tariff, nor 1s 
the change in price so fixed, a change of the schedule i 


a ‘‘new schedule’? under Section 4 of the Act.® | 








Respondent’s primary effort to sustain its invalid regu- 
lations (Section 154.94) is based upon the contrived argn- 
ment that the 13.5 cents per Mef price in Petitioners’ filed 
contract is a ‘‘new schedule.’’ Obviously, this contrivance 
is contrary to the record, to contract law, and to the clear 
language of the Act itself. : 





Il. RESPONDENT’S CONCLUSIONS OF LAW AS TO THE BUR- 
DEN OF PROOF UNDER SECTION 4(e) OF THE ACT AEE 
CLEARLY ERRONEOUS 


A. Respondent seeks to rewrite its order 


Just as it sought to do before the Court of Appeals for 
the Fifth Circuit in Bel Oil Corp. v. FPC, 255 F. 2d 548 
(5th Cir. 1958), Respondent has not actually defended the 
conclusions of law stated or applied below. Instead, Re- 
spondent seeks to transform the basis of the decision 


9 Examples of these formulae (that summarized in Trunkline Gas Co. | v. 
F.P.C., 247 F. 2d 159, 160 fn. 1, and that imposed under the Federal Power 
Act in Re Pennsylvania Water g¢ Power Co., 8 F.P.C, 1, 105, 1193, 1197- 1206 
(1949)) are reproduced in the Appendix to this Brief for comparison sa 
the provisions in Petitioners’ Rate Schedule (R. 2679-2680). 
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from conclusions of law into mere matters of ‘‘discre- 
tion.”’? (Resp. Br. p. 10, p. 11, p. 32, p. 33). Thus, there 
now appear to be three constructions of the Act by the 
Respondent: first, the conclusions of law applied in Peti- 
tioners’ case and set forth in Re Union Oil Company of 
California, 16 F.P.C. 100 (1956); second, the different 
conclusions of law and constructions of the Act in Re Pan 
American Petroleum Corporation, 19 F.P.C. 463 (1958); 
and, third, the revised conclusions Respondent states in 
the argument in its brief. 


Respondent’s revision of the holding below is illustrated 
by its statement that the question of whether Respondent 
was ‘‘required’’ to hold that ‘‘cost’’ evidence is neces- 
sary need not be decided here, because, even though this 
was Respondent’s holding and construction of the Act, 
such a holding and construction by Respondent is ‘‘at 
least within the scope of its discretion.’ Resp. Br. p. 10, 
second paragraph). When this statement is analyzed, it 
appears that Respondent argues that it is immaterial 
whether Respondent’s conclusions of law are erroneous, 
since it is within the scope of Respondent’s discretion to 
issue and act upon erroneous conclusions of law and 
erroneous constructions of the Natural Gas Act. ‘‘Dis- 
cretion”’ is thus stretched beyond the breaking point. 


Not once does the word ‘‘discretion’’ appear in the de- 
cision in Petitioners’ case. Instead, Respondent referred 
to its ‘‘opinion in the matter of Union Oil Company of 
California, et al., 16 F.P.C. 100 and the Court’s decision 
in City of Detroit v. Federal Power Commission, 230 F. 
2d 810,’ and the ‘‘requirements of these decisions.’ 


In Re Union Oil Company of California, 16 F.P.C. 100 
(1956), and therefore in Petitioners’ case, Respondent 
stated the issue as (16 F.P.C. at 104): 


‘*More precisely defined, does the Natural Gas Act 
permit the Commission to approve the increased rates 
sought to be justified here through evidence of arm’s- 
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length bargaining, field prices and commodity or mar- 
ket value of the gas when there is no evidence that 
the increased rates are no higher than necessary to 
encourage exploration for and production of known 
and future gas reserves?’’? (Emphasis supplied). 





Illustrative of Respondent’s conclusions of law are: 


“<It is impossible to meet the requirements of either 
the act or the Constitution unless we can determine 
the revenue requirements of the industry we must 
regulate and the effect of the rate in question on the 
earning capacity. The record as it now stands is defi- 
cient in terms of both the act and the Constitution.”’ 
(16 F.P.C. at 111). | 


* * * * * 


‘‘Based upon the foregoing analysis, and after’ re- 
solving in applicants’ favor all inferences and pre- 
sumptions, including those on which we may exercise 
our discretion, we find that the applicants have failed, 
as a matter of law, to establish that the 17-cent rates 
are just and reasonable.’’ (Emphasis supplied) '(16 
F.P.C. at 111). | 





Thus, Respondent construed both the Act and ‘‘consti- 
tutional requirements,’’ and its conclusions of law are now 
before this Court for review. If Respondent’s construc- 
tions of the Act and conclusions of law are erroneous, Re- 
spondent’s stated holdings must be reversed. See Sun- 
ray Mid-Continent Oil Company v. FPC, 353 US. 944 
(1957); Cf. Securities and Exchange Commission v. 
Chenery Corp., 318 U.S. 80 (1948); Securitees and Ex- 
change Commission v. Chenery Corp., 332 U.S. 194 (1947). 


B. Section 4 of the Act does not require submittal of | 
“conventional rate-base, cost-of-service” evidence 


Respondent’s limited discussion of its conclusion that 
an independent producer cannot establish justness and 
reasonableness of a contract price without submittal of 
conventional ‘‘public utility’? ‘‘cost-of-service’’ data 
(Resp. Br. pp. 26-33), is primarily a series of assumptions 
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contrary to the evidence, restatement of misinterpretation 
of the City of Detroit opinion, and an assertion that by 
reversing and remanding eight cases, the Court of Ap- 
peals for the Fifth Circuit actually affirmed the sweeping 
statements in Re Union Oil Company of California, supra. 


First, Respondent departs from the record and the Ex- 
aminer’s findings, adopted by Respondent, as to the evi- 
dence of difficulties of submitting data in Respondent’s 
conventional public utility format. (See Pet. Br. pp. 11- 
13). Contrary to the only evidence of record, Respondent 
here assumes that with respect to ‘‘costs’”’ of producing 
the jountly found and produced, but separately sold, com- 
modities in the Woodlawn Field, there are easily identi- 
fiable, separate costs as to the one commodity—natural 
gas—that may be just as easily tabulated. (Resp. Br. p. 
27). Disregarding authorities which recognize that such 
‘‘costs’’ in these circumstances, would be mere fictitious 
contrivances (See Pet. Br., p. 43, fns, 35, 36), Respondent 


merely claims that Petitioners ‘‘obviously’’ (Resp. Br. p. 
27) or ‘‘presumably’’ (Resp. Br. p. 30) have such figures, 
and that ‘‘development”’ of public utility cost data for the 
scores of owners would be a ‘‘doubtless relatively simple’? 
matter (Resp. Br. p. 29). 


These assumptions are made wholly without reference 
to the record. For example, Respondent states that ‘‘pre- 
sumably’’ the owners have an ‘‘investment in the facilities 
for collection of the gas in the Woodlawn Field and the 
transportation thereof to Mississippi.’’ (Resp. Br. p. 29). 
Respondent itself correctly found that ‘‘.. . all of the lines 
and facilities lying between it [the header] and the well- 
head of each of the wells covered by the contract of April 


10 Respondent here oversimplifies its own later argument. After saying 
calculation of ‘‘costs’’ of this ‘‘unitized’’ operation is so simple, Respondent 
later reveals a required step in its ‘‘cost’’ theories—‘‘allocations to that 
operation from Petitioners’ general expenses (such as administrative overheads 
and exploration costs) as may be shown by given evidence to be proper. ’’” 
(Resp. Br. p. 38) (emphasis added). 
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3, 1951 are owned and operated by Mississippi River Fuel 
Corporation’? (R. 3284, see also R. 3290 and map at R. 
2147). Thus, none of the scores of producers has any 
‘‘investment’’ whatsoever in the ‘‘facilities for collection’ 

r “‘transportation’’ facilities owned exclusively by the 
pipeline-purchaser. These are facts found by Respondent. 


By departing from the record and from its own findings 
and conclusions, Respondent unfairly jeopardizes Peti- 
tioners’ rights. Petitioners, have, of course, been unable 
to anticipate such a course by Respondent. Consequently, 
the issues raised by Petitioners were based upon Respond- 
ent’s findings and stated conclusions. If review here were 
to be upon the basis of a different record, or if the issues 
involved were to be decided on such a new set of findings 
and conclusions, then it is respectfully submitted that Pett- 
tioners would be deprived of due process of law. 





Respondent also refers to other proceedings now pend- 
ing before its hearing Examiners (Resp. Br. p. 27) in 
which other producers in other circumstances, are wrest- 
ling with problems of attempting to concoct data in the 
public utility form. Whether these efforts, to date, are 
marked by success or failure or even that the matters are 
pending, is immaterial to the instant case. 





Respondent also implies that the City of Detroit pro- 
ceeding, actually involving the system-wide rates of a long 
pipeline company transporting gas ‘‘from Texas, Okla- 
homa, and Kansas to Michigan and intervening states,’’ 
was limited to solely questions of pipeline-produced gas. 
Respondent skips over fundamental differences between 
the primary transportation functions of the pipeline ren- 
dered by its complex and costly facilities, and in which 
activity of producing gas is but a minor part, and the 
function of the independent producer of gas who renders 
no such service but who sells a commodity to the pipe- 
lines at the well-mouths in the field. One of Respondent’s 
stated purposes in the City of Detrott case apparently was 
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to increase the pipeline’s limited activity in exploration 
for gas and ownership of production, which, of course, 
would be in competition with independent producers and 
could displace them as sellers of the commodity. As this 
Court noted, Respondent sought in one proceeding to in- 
crease Panhandle Eastern’s whole body of interstate rates 
for such purposes, but Respondent’s findings were insuffi- 
cient. Further, as Respondent’s quotation (Resp. Br. p. 
28) shows, the reference to a comparison with pipeline 
companies’ conventional rate-base methods was carefully 
limited by the Court’s statement (230 F. 2d at 818): 


‘*. .. though we hold that method not to be the only 
one available under the statute, it is essential im such 
a case as this that it be used as a basis of compari- 
son.’’ (Emphasis supplied). 


Similarly, in speaking of the pipeline affiliate in Missis- 
sippt River Fuel Corp. v. FPC, 102 U.S. App. D.C. 238, 
252 F. 2d 619 (1957), this Court, with equally careful 


choice of language, referred to ‘‘factual justification’’ of 
intercorporate sales prices, and, using the disjunctive 
‘‘or,’’ did not direct an inquiry into ‘‘cost,’’ but referred 
also to justification ‘‘by reason of some other stated end 
of the Natural Gas Act.’’ (252 F. 2d at 623). 


Clearly, in neither case has this Court made the sweep- 
ing construction of the Act ascribed to it by Respondent 
below. 


Equally contrary to the implications of Respondent’s 
argument (Resp. Br. pp. 30-31), the Court of Appeals for 
the Fifth Circuit did not endorse the Respondent’s sweep- 
ing construction of the Act or its views upon ‘‘statutory”’ 
and ‘‘constitutional requirements.’ That court based 
its holding solely upon its review of the evidence before 
it, and here, Petitioners have submitted far more than the 
items listed in the Bel Oil Corp. opinion (See Pet. Br. pp. 


11 See Bel Owl Corp. v. FPC, 255 F. 24 548 (5th Cir. 1958); Gulf Oil Corp. 
vV. FPC, 255 F. 2d 556 (5th Cir. 1958). 
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8-12, and record citations therein). This is highlighted 
by the statements in the case of Gulf Oil Corp. v. FPC, 255 
F. 2d 556, 557 (5th Cir. 1958) wherein Respondent was 
advised to consider fundamental distinctions between 
traditional utilities, such as pipeline or distribution com- 
panies, and the independent producer of natural gas. Re- 
spondent, however, erroneously states that eight cases 
were reversed and remanded ‘‘for the incorporation in the 
record of cost-of-service evidence’’ (Resp. Br. p. 32), which 
would indicate either a misunderstanding of, or absence 
of intention to follow, the suggestion of the Court.” 


Respondent was not bound, ‘‘as a matter of law,’’ to 
use a ‘‘conventional’’ ‘‘public-utility’’ format. (See Pet. 
Br. 30-45).%8 | 





C. Respondent admits that it has not applied the “just and 
reasonable” standard of Section 4 of the Act | 
In its discussion of the ‘‘zone of reasonableness’’ stand- 
ard of Section 4 of the Act (Resp. Br. pp. 33-36), Re- 
spondent simply confesses that it has not applied the sia 


ute as written. 


Respondent’s argument of the evidence refers only| to 
‘‘Commission standards,’’ not to the standard of the Act 
(Resp. Br. p. 33), and is a rationalization of its conten- 
tions that the ‘‘lowest reasonable rate’’ proviso of Sec- 





12 Respondent shows notable inconsistency in referring to Bel Oil Corp.|and 
related cases. First, the opinions are referred to as a refusal to upset findings 
(Resp. Br. p. 2); next, as affirming the Union Oil Co. opinion, but reversing 
on a ‘‘procedural point’’ (Resp. Br. p. 7); next, as ‘‘squarely’’ deciding 
certain issues herein (Resp. Br. p. 18); next, as affirming only ‘‘in material 
part’’ the Union Oil Co. opinion (Resp. Br. p. 27); next, as ‘disposing’? of 
the inconsistency between the Union Oil Co. and Pan American Petroleum Cor- 
poration opinions (Resp. Br. p. 31); and, finally, as affirming the view that 
it is practically ‘‘impossible to apply a cost-of-service test or other rate-base 
method’’ of regulating independent producers, and recognizing the ““latitude ” 
allowed by the Act (Resp. Br. p. 32). Only the latter statement is a reason- 
ably accurate characterization of the holdings. 


13 Respondent refers to applicable rules and well-established constructions 
of regulatory statutes as ‘‘novel doctrine.’’ (Resp. Br. p. 37). 








18 


tion 5(a), and the ‘‘just and reasonable’’ standard are 
identical, and that the only rate which can be ‘‘just and 
reasonable’’ under the Act is the rate which barely satis- 
fies the judicial ‘‘end result’’ test of confiscation (i.e., Re- 
spondent’s ‘‘pinpoint,’’ Resp. Br. p. 34). 


Respondent’s misconception of the Act is not only sur- 
prising but now appears to have been deliberate, and any 
argument that under the Act there is mo zone of reason- 
ableness should not be dignified by lengthy reply. If by 
now Respondent does not realize that under a given set of 
circumstances a rate above one level would be unreason- 
ably high and below another level would be unreasonably 
low, and that the spread between the two levels constitutes 
the zone of reasonableness, there is little hope that the 
statutory concept will ever be recognized by Respondent. 
In reality under the Act, Respondent’s function in cases 
other than discrimination cases is to review the rate in 
issue for the purpose of determining whether it is reason- 
able—that is, whether it falls within the zone of reason- 
ableness. A finding by Respondent of unreasonableness 
is, under the statute, a condition precedent to the exercise 
by Respondent of any function of prescribing a rate. But, 
once it has made a valid finding that the rate in question 
is unreasonable, Respondent then has the right to pre- 
scribe a rate. Then, and only then, can it ‘‘pinpoint’’ the 
rate. If the ‘‘pinpoint’’ it chooses under those circum- 
stances falls within the zone of reasonableness, the rate 
prescribed by Respondent is valid, even though, as a 
matter of discretion, Respondent chooses the lowest rea- 
sonable rate. FPC v. Sierra Pacific Co., 350 U.S. 348 
(1956) ; ICC v. Louisville & N. R. Co., 227 U.S. 88 (1913) : 
Umted Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332 (1956); FPC v. Natural Gas Pipeline Co., 
315 U.S. 575 (1942) ; Colorado Interstate Gas Co. v. FPC, 
142 F. 2d 943 (10th Cir. 1944), aff’d 323 U.S. 767; Michi- 
gan Cons. Gas Co. v. Panhandle Eastern Pipe Line Co., 
226 F. 2d 60 (6th Cir. 1955) cert. den. 350 U.S. 987 (1956) ; 
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City of Detroit v. FPC, supra; Montana-Dakota Utilities 
Co. v. Northwestern Public Service Co., 341 U.S. 246 (1951) ; 
Ayrshire Collieries Corp. v. Umited States, 335 U.S. 573 
(1949). ! 


Respondent attempts to establish complete rincoeperas 
tion’? or ‘“‘amalgamation’’ of Section 5 of the Act into 
Section 4 (Resp. Br. p. 35), and refers to its function only 
as the ‘‘duty to pinpoint a fair rate of return’’ (See Resp. 
Br. p. 34). This concept obviously is not the standard as 
construed by the Courts. As the Supreme Court has 
stated, ‘‘[s]tatutory reasonableness is an abstract quality 
represented by an area rather than a pinpoint,”’ and “‘.. 
the prescription of the statute is a standard for the Com- 
mission to apply .. .’’? Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U.S. 246, 251 (1951) 
(Pet. Br. p. 31, fn. 26). See also Wichite Gas Co. v. Public 
Service Comm’n. of Kansas, et al., 2 F. Supp. 792 (1933), 
mod. 290 U.S. 561 (1934) (cited in Pet. Br., pp. 32-34). Its 
‘‘amalgamation’”’ is incompatible with this Court’s obser- 
vation in City of Detroit v. FPC, 97 U.S. App. D.C. 260, 
265, 230 F. 2d 810, 815 (1955) : 








‘¢| | . If Congress had intended ‘lowest eeanonanle? 
to be the uniform criterion it would not have rele- 
gated that standard to a proviso in section 5 (a), but 
instead would have incorporated it in section 4(a).” 


If Respondent recognized the zone of reasonableness 
and that both Sections 4 and 5 actually state ‘‘just and 
reasonable”’ as the primary statutory standard," its ‘‘amal- 
gamation’’ argument would be wholly unnecessary. How- 
ever, Respondent is actually saying that under its appli- 
cation of the Act, the standard of Section 5 is only the 
<‘lowest reasonable rate’’ pinpoint, and that it is ths pin- 
point which has been ‘‘incorporated’’ to replace the ‘‘just 
and reasonable’’ language of Section 4 and to serve as the 
exclusive measure of the burden of proof under Section’ 4. 


14See Pet. Br., Appendix, pp. 21a-22a. | 
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For example, Respondent states that “‘. . . the Natural 
Gas Act does not require, or contemplate, that the Com- 
mission shall make findings that given rates are or are 
not within a ‘zone of reasonableness.’ ”’ (Resp. Br. p. 34). 
Respondent then explains that under both Sections 4 and 
9d, it permits ‘‘a pipeline to charge such rates” as ‘‘pro- 
vide it with a return on its rate base adequate to main- 
tain its financial integrity and attract capital,’’ which 
rates Respondent (with its own emphasis) describes as 
“‘the reasonable rates.’’ (Resp. Br. p. 36). Respondent 
has simply paraphrased the judicial ‘“‘end result’? test of 
the barely non-confiscatory or ‘‘lowest reasonable’? rate, 
and described its processes as always requiring that ‘‘low- 
est reasonable’’ rate as the reasonable rate. 


_ While Respondent’s pinpoint technique may have be- 
_ come rigidly engrained in regulation of pipelines, this does 

not relieve it of its duty under Section 4 of the Act to 
review evidence in terms of the « just and reasonable’? 
_ Standard, nor permit it to impose an unlawful measure 


_ of the burden of proof under that section. 


_D. Petitioners have shown that where the scope of a proceed- 
ing under Section 4 is limited to but one sale, among 
many, “cost-of-service” evidence is neither necessary, re- 
quired, nor probative 

Overruling exceptions, Respondent held that as a matter 
of law, in the limited scope of a proceeding under Section 

4(e), the one contract price in one sale among many con- 

tracts covering other sales not in issue, cannot be shown 

to be just and reasonable under Section 4 unless full- 
dress ‘‘cost-of-service’’ evidence is submitted. Respond- 
ent’s construction of Section 4 is contrary to established 
law and precedent (Pet. Br. pp. 38-45), which Respondent 
here terms ‘‘novel doctrine”? (Resp. Br. p. 37). 


_ Respondent contends that it must determine a ‘‘rate of 
return’’ on the ‘‘investment’’ of the scores of owners in 
the Woodlawn Field and proceed with ‘‘allocations’? of all 
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of the owners’ ‘‘general expenses’’ (apparently including | 
the contrived ‘‘allocations’’ as between the jointly found 
and produced commodities) (Resp. Br. p. 38). However, 
Respondent concludes its argument on this question by the | 
somewhat inconsistent concession that ‘‘. . . the justness 
and reasonableness of the rate for sales under the rate 
schedules here in issue are not under Section 4 of the Act; 
made dependent on the derivation of any other rate or! 
rates in Petitioners’ other schedules.’’ (Resp. Br. p. 38). 


As to the principles involved, Respondent mistakenly'| 
views one case as supporting its position and brushes 
aside all others as irrelevant. Respondent has overlooked | 
too much. | 


This Court’s statement of the principle in Chicago 
Board of Trade v. United States, 96 U.S. App. D.C. 56, 
993 F. 2d 348 (1955), hardly supports Respondent’s stated| 
conclusions below. In this proceeding, involving only one! 
contract among many such regulated contracts, Respond-; 


ent held, as a matter of law, that in the absence of con- 
ventional utility presentations, it is impossible to determine 
‘<whether or not the end result test, as that test is used in! 
the Hope case’’ is satisfied, and for that reason the record 
was legally deficient.> The Hope test simply did not, 
apply. In the Chicago Board of Trade case, this Court 
clearly held that where reasonableness of but one rate 
among many is in issue, the test for ‘“‘system-wide deter- 
minations,’’ as stated in the Hope case, ‘‘is inapplicable 
to the determination of a single rate among many rates.’’ 
(223 F. 2d at 351). Equally contrary to Respondent’s 
assumptions as to the ease with which it may proceed inl 
the Woodlawn Field, (Resp. Br. p. 38), this Court went 
on to state that among the reasons for the stated rule is 
the fact that ‘‘mathematically precise calculations’’ of 
‘Crates of return’’ and ‘‘costs’’ cannot be made as to ‘‘min- 
ute segments’? of a ‘“‘huge business.’’ The fact that in 





15 See 16 F.P.C, at 111, for rule applied in Petitioners’ case. 
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that case the company was able to prepare certain selected 
‘‘cost’’ figures relevant to the one rate in issue (which 
the record here shows cannot be done, Pet. Br. pp. 11-12), 
does not detract in the least from this Court’s correct 
statement of the specific principle cited, nor support Re- 
spondent’s contrary and incorrect conclusion on the ider- 
tical point. 


Respondent’s effort to distinguish Baltimore & O. R. 
Co. v. United States, 345 U.S. 146 (1953), by dovetailing 
the majority and dissenting opinions (Resp. B. p. 37) 
also fails. Respondent’s holding below in a proceeding 
where but one contract among many such contracts is in 
issue, was that ‘‘constitutional requirements’’ cannot be 
satisfied unless conventional ‘‘cost-of-service’’ evidence 
is presented.’ In the Batlimore O. & R. Co. case, the 
Supreme Court held that where but one rate among many 
is in issue, there is no ‘‘constitutional requirement”’ that 
the rate be reviewed by such ‘‘cost-of-service’’ evidence 
or even that such evidence be submitted or considered. 


The same Constitution thus applied to the Interstate Com- 
merce Commission’s proceedings applies to Respondent’s 
proceedings, and there can be no special ‘‘constitutional 
requirements’? supporting Respondent’s holding. 


As to other cases stating judicial and commission con- 
struction of statutory standards of reasonableness (Pet. 
Br. 40-44), Respondent dismisses them as ‘‘irrelevant’’ 
(Resp. Br. p. 38). Yet, Respondent itself refers to Sec- 
tion 15 of the Interstate Commerce Act as containing 
““comparable provisions’’ to Sections 4 and 5 of the Nat- 
ural Gas Act. (Resp. Br. p. 34). In this regard, Balti- 
more and O. R. Co., et al v. United States, 345 U.S. 146 
(1953) (Pet. Br. pp. 40-41), arose under Section 15 of the 
Interstate Commerce Act (See 345 U.S. at 152); Railway 
Express Agency v. United States, 6 F. Supp. 249 (S.D. 


16 See 16 F.P.C. at p. 111 for rules applied in Petitioners’ case. In fact, 
Respondent uses the word ‘‘impossible.’’ 
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N.Y. 1934) (Pet. Br. p. 42), involved construction of ‘‘com; 
parable’? statutory standards of reasonableness; Brun+ 
dred Brothers v. Prairie Pipe Line Co., et al., 68 I.C.C, 
458 (1922) (Pet. Br. p. 42), involved fensoriableness of 
specific, maximum rates of a pipeline; and the other cases 
involves the same or similar questions. 





| 

Respondent also overlooks the fact that its own applica- 
tion of the Natural Gas Act in Re Pan American Petro- 
leum Corporation, 19 F.P.C. 463 (1958) in some measure 
recognizes what Respondent now says is ‘‘novel doctrine.’’ 
In that case, Respondent said it was ‘‘impractical’’ to use 
the rate-base, cost-of-service method where eleven pro- 
ducers were involved and only a small portion of the rates 
of each was being investigated. (19 F.P.C. at 467). Re- 
spondent went on to say that under the circumstances the 
producers could not be ‘‘reasonably’’ expected to present 
such ‘‘cost’’ evidence (19 F.P.C. at 470); that it was 
‘‘utterly impractical to require evidence of revenue re- 
quirements’? (19 F.P.C. at 473); and that ‘‘rigid adher- 
ence to a cost policy’? would discourage exploration and 
divert natural gas from the interstate market. (19 F.P.C. 
at 473). | 





It can only be concluded that as the ancient military 
term states it, everybody else is out of step with the posi- 
tion taken in Respondent’s brief. (See Pet. Br. p. 43, 
fn. 35, 36). | 


III. RESPONDENT DOES NOT DEFEND ITS UNLAWFUL MODI- 


FICATION OF THE CONTRACT PRICE OR ITS FLUE? 
TO MAKE FINDINGS 





Respondent’s order strikes a provision from Petition. 
ers’ contract, although Respondent may not modify a 
contract unless (under Section 5 of the Act) Respondent 
specifically finds the contract price unreasonable. United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. g. 
332 (1956) (See Pet. Br. p. 47). Respondent is silent 
upon this question. 
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Petitioners also challenge Respondent’s failure to make 
basic findings and conclusions required by the evidence, in- 
cluding findings as to the ownership of gas and interests 
involved (Pet. Br. p. 47). Whether all owners “‘are en- 
titled to maintain this review’’ (Resp. Br. p. 1, fn. 1), 
Respondent’s orders have deprived all of these owners of 
the contract price. Respondent’s difficulties as to certain 
of the facts demonstrate the reasoning underlying the 
holdings of this and other Courts, that an administrative 
agency must find both ‘‘ultimate facts’? and ‘‘underlying 
facts.’? See American Broadcasting Co. v. FCC, 85 U.S. 
App. 343, 350, 179 F. 2d 437, 444 (1949). 


CONCLUSION 


Mobile holds quite plainly that the Act limits Respond- 
ent’s function in rate cases to that of review. It also 
holds that the Act leaves the management of Petitioners’ 
affairs, including their contract prices, in Petitioners’ 
hands as long as Petitioners do not exceed the bounds of 
reasonableness or discriminate unfavorably. Respond- 
ent’s brief is based upon an entirely different conception. 
Under that concept, Petitioners’ rates would be exclusive- 
ly within the Respondent’s province, and Petitioners 
would have little or nothing to say about them. Re- 
spondent says, in effect, that as long as Respondent ‘‘pin- 
points’’ Petitioners’ rates at the brink of confiscation, 


17 For example, Respondent’s assumption that Petitioners’ evidence is iden- 
tical to that before it in Be Union Oil Company of California, 16 F.P.C. 100 
(Resp. Br. p. 30); Respondent’s assertion that ‘‘routine staff action’’ on the 
Gulf filing was ‘‘after it had gone in effect” on April 3, 1955 (Resp. Br. p- 
24) whereas Respondent argued before the Fifth Circuit that this action was 
taken by the Commission itself and recorded in a minute on March 2, 1955, 
fully a month earlier; Respondent’s assumption that the producers own gather- 
ing and transportation facilities in the Woodlawn Field (Resp. Br. p. 29), 
whereas the record clearly shows that all such facilities are owned, not by the 
producers, but by the pipeline company; and Respondent’s apparent assump- 
tion that the Woodlawn properties are unitized for the sale of natural gas 
(Resp. Br. p. 29), whereas the units exist solely for development and pro- 
duction purposes, but are not unitized for the purpose of sale of natural gas, 
each owner retaining his right to dispose separately of his share (R. 120-1). 
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Petitioners have no right to complain, even though Peti- 
tioners have meticulously observed all the statutory re- 
quirements and prohibitions. 


Petitioners respectfully submit that upon review of 
Respondent’s constructions of the Act and its misappli 
cation of decisions of this Court, Respondent’s orders 
must be reversed. 


Respectfully submitted, 


JoHN F. Jones 
511 South Boston Ave. 
Tulsa 3, Oklahoma 


Wurm J. Grove 

CaRROLL L. GILLIAM 
600 Munsey Building 
Washington 4, D. C. 


Attorneys for Petitioners 


Of Counsel: 


Dow, Lonnes anp ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


DECEMBER 3, 1958 
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APPENDIX 


1. Pennsylvania Water & Power Co. F.P.C. Prescribed Rate 
Schedule B as Set Forth in Re Pennsylvania Water & Power 
Co., 8 F.P.C. 1193, 1202-1203: | 


‘‘Bffective on and after February 1, 1949, subject only 
to the terms and conditions of the stay order issued April 
29, 1949, by the United States Court of Appeals for th 
District of Columbia Circuit, in Pennsylvania Water & 
Power Co., et al., v. Federal Power Commission, No. 10236, 
the amount to be paid to Pennsylvania Water & Power 
Co. by Pennsylvania Power & Light Co. for firm power 
and energy service rendered to Pennsylvania Power | & 
Light Co. under agreement dated May 1, 1933, as amended 
by letter agreements dated June 11, 1934 and April 28, 
1939 and as set forth in the service contract between 
Pennsylvania Water & Power Co. and Edison Electric 
Co. of Lancaster, Pa., dated October 9, 1912, as amended 
under date of October 19, 1923, to the extent that the pro- 
visions thereof are continued in effect by the foregoing 
service contract as amended, shall be the sum of the fol- 
lowing charges: | 





‘‘Demand charge: 


‘6$1.38 per month per kilowatt of billing demand | 
hereinafter defined. | 


‘‘WMnergy charge: 


‘62.5 mills per kilowatt-hour for all kilowatt-hours ex- 
cept for 4,000 volt service at Holtwood, and | 





‘6.0 mills per kilowatt-hour for 4,000 volt service at 
Holtwood, all subject to the fuel cost adjustment here- 
inafter provided. | 


‘‘Special facility charge: | 
“‘$965 per month. | 


‘¢Myel cost adjustment: | 

“‘The rates for energy are subject to monthly ad- 
justment for variations from the average cost of fuel 
per kilowatt-hour in the year 1946 at all steam sta- 
tions of Consolidated Gas Electric Light & Power Co. 
of Baltimore (Baltimore Co.) except Pratt Street 
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station; but such adjustment shall apply only to the 
portion of kilowatt-hours sold hereunder in the cur- 
rent billing month which has been supplied from 
Baltimore Co.’s energy, determined as indicated here- 
inafter (Baltimore Co.’s energy includes the part of 
its two-thirds entitlement from Safe Harbor which is 
used to supply Pennsylvania customers). The adjust- 
ment shall be computed as follows: 


‘*Total adjustment in dollars for fuel 
costs = (A+ B—(C). sz 
A 


‘‘A = Total firm and net interchange energy sales to 
Pennsylvania customers in kilowatt-hours 


‘‘B = Energy deliveries to Baltimore Co. at High- 
landtown in kilowatt-hours 


‘““C = Energy available to Penn Water, at points of 
delivery to others, from its own generation and its 
entitlement to 1/3 of Safe Harbor’s generation in 
kilowatt-hours 


‘‘s = Firm energy sales under this rate schedule in 
kilowatt-hours. 


‘‘7 = Baltimore Co.’s average cost of fuel in dollars 
per kilowatt-hour in the immediately preceding month 
minus the average cost of fuel in dollars per kilowatt- 
hour in the year 1946 (.003408 in 1946). 


‘The cost of fuel per kilowatt-hour shall be computed 
from the amounts properly chargeable by Baltimore Oo. 
to account 703 of the Uniform System of Accounts and 
the net generation of its fuel-burning stations, excluding 
Pratt Street station. For the year 1946, factor 2 would 
have been zero. The Federal Power Commission, by its 
opinion and accompanying order, issued January 5, 1949, 
In the matter of Pennsylvania Water & Power Co., docket 
No. IT-5915, 8 F.P.C. 1, found that for the year 1946, 
factors A, B, and ©, above, were as follows: 


‘*A = 937,950 megawatt-hours 
‘*B = 376,684 megawatt-hours 
**C = 992,320 megawatt-hours 





‘“‘Billing demand: 


‘“‘The billing demand in any month shall be the 
maximum power requirements of the services specified 
in the existing service contract (excluding the excess 
energy under “article IV of the contract dated May 1, 
1933, and excluding interchange service), measured on 
a clock one-hour ‘integrated basis in units of 1,000 
kilowatts (1,000 kilowatt-hours per hour) during such 
month or the preceding 11 months. 4,000 volt service 
at Holtwood is excluded in the determination of 
billing demand. 





‘¢Power factor: 


“¢0.2 mills per lagging reactive kilovolt-ampere-hour 
for all such kilovolt-ampere-hours supplied per month 
numerically in excess of 50 percent of the kilowatt, 
hours of energy supplied under this rate schedule in 
that month. 





“The foregoing provisions supersede the rates and 
charges, together with any adjustments thereof, hereto- 
fore in effect under article VI, article XI and appendix 
A of the aforementioned agreement of May 1, 1933, para+ 
graph 7 of the aforementioned agreement of June 11 
Tosh: andwatnecapha.(S). (7), soca B of (9) and (12) of 
the aforementioned agreement of April 28, 1939. All 
other provisions of the aforementioned agreements, not 
inconsistent with the rates and charges prescribed herein, 
shall remain in full force and effect.’’ | 


2. Portions of Trunkline Gas Company Rate Schedule P4 
as Summarized in Trunkline Gas Company v. FPC, 247 
F. 2d 159, 160 fn. 1 (Sth Cir. 1957): ! 


‘‘3. Rate: For all gas delivered hereunder, the Buyer 
shall pay Seller each month an amount equal to the sum 
of the following amounts: 





‘¢3.1 Reasonable and necessary gas operating expenses 
for the billing month, reflected in accounts 701 to 809, in- 


clusive * * *. | 


‘(3.2 One-twelfth of the annual depreciation expense 
computed by the application of an annual straight line 
depreciation rate of 3.5% to the actual legitimate invest: 
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ment in depreciable plant at the first day of the billing 
month. 


‘*3.3 Accruals recorded for the billing month with re- 
spect to income and other taxes associated with natural 
gas operations and adjustments of accruals for tax ex- 
penses previously billed. 


‘3.4 Return at an annual rate of 6% computed for each 
monthly bill by the application of the monthly rate of 
0.5% to the net investment rate base, determined as fol- 
lows: 


‘As of the date of initial operation, and at the end of 
every sixth month thereafter, a net investment rate base 
shall be calculated from the sum of the following items: 


‘‘(a) The actual legitimate original investment in gas 
plant in service less the balance in depreciation reserves 
and contributions in aid of construction. 


‘“(b) Working capital allowance represented by the 
balance of necessary materials and supplies for operating 
purposes and one-eighth of cash operating expenses, ex- 
elusive of gas purchased for the preceding twelve-month 


period. * * *. 


‘*3.5 Credits for gas revenues collected under other 
rate schedules and contracts, other gas revenues and 
amounts included in Accounts 508 and 509 * * *,” 
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IN THE 


United States Court of Appeals 


For THE District or CoLuMBIA CIRCUIT 
No. 14,588 


ContIneENTAL Om Company, Petitioner, 
Vv. 


FEDERAL Power Commission, Respondent. 


On Petition for Review of Orders of the Federal Power Commission 


REPLY BRIEF FOR PETITIONER 


This is a Petition for Review of Orders of the Federal) 
Power Commission (the Commission) purportedly entered 
under Section 4 of the Natural Gas Act, 52 Stat. 822 (1938), 
15 U.S.C. § 717e. Petitioner’s Brief was filed on October 8, 
1958, and Petitioner hereby replies to the Commission’s 
Brief filed on November 10, 1958. 


The issues before the Court for review under Section 
19(b) of the Natural Gas Act? involve fundamental con- 
cepts in the regulation of independent producers of natural 
gas. Judicial review of these questions is not but an ‘‘in- 





152 Stat, 831 (1938), 15 U.S.C. § 717r. 
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volvement’’ in a ‘‘rate-making process,’” but is the function 
of this and other courts under the Act. . 


In its discussion, the Commission seeks to insulate its 
acts, and the asserted legal basis therefor, from judicial 
review and correction by lowering the familiar curtain of 
administrative ‘‘discretion.’’ Suffice it to say, the orders 
under review are based, in one respect, upon an abuse of 
discretion (Pet. Br. pp. 18-20), and, in others, upon incor- 
rect conclusions of law by the Commission as to (1) statu- 
tory authority to suspend and disallow a filed contract 
price under Section 4 of the Act (Pet. Br. pp. 15-17); (2) 
the statutory requirement for a statement of reason for 
suspension of a filed price under Section 4 (Pet. Br. pp. 
21-23) ; (3) construction and application of the ‘‘just and 
reasonable’’ standard of Section 4 (Pet. Br. pp. 23-29) ; and 
(4) construction of the statutory burden of proof under 
Section 4 (Pet. Br. pp. 29-38). 


I. THE CONTRACT PRICE INVOLVED IS NOT A “CHANGE” 
OF RATE SCHEDULE SUBJECT TO SUSPENSION UNDER 
SECTION 4 OF THE ACT. 

As Petitioner has shown (Pet. Br. pp. 15-17), the 13.5 
cents contract price at issue is not a ‘‘change of rate 
schedule’’ under Section 4 of the Act and was not subject 
to suspension or modification under that Section. 


The Commission’s argument that the 13.5 cents price is 
a ‘‘new schedule’’ (Resp. Br. p. 8) subject to suspension, 
is based upon a refutation of its own regulations, upon con- 
cepts held to be erroneous in the Mobdile case, and upon 
claims of judicial approval in cases concerning entirely 
different types of contract provisions. Because of the Com- 


2The Commission does not have any traditional ‘‘rate-making’’ functions 
under the Natural Gas Act. The powers of the Commission under Sections 4 
and 5 of the Act are simply to review contracts. ‘‘This is neither a ‘rate- 
making,’ nor a ‘rate-changing’ procedure. It is simply the power to review 
rates and contracts made in the first instance by natural gas companies and, 
if they are determined to be unlawful, to remedy them.’’ United Gas Pipe 
Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332, 341 (1956). 
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mission’s disregard of fundamental differences in the types 
of contracts discussed in the cases it cites, a brief review 
here is necessary.* ! 


The price provision at issue here (sometimes referred to 
as a fixed, periodic escalation provision) sets forth in the 


original agreement mutually agreed-upon prices (R. 2679- 
80): 


‘Buyer shall pay Seller the price set forth below 
for each one thousand cubie feet (MCF) of gas de- 
livered hereunder on the basis of measurement and 
calculation herein provided. 


(a) In the event Seller does not elect to cycle the 
gas as herein provided: 


(1) During the two years beginning on | 
the date hereof, $0.12) 


(2) During the next two years of the term 
hereof, 


(3) During the next two years of the term 
hereof 


(4) During the next three years of the 
term hereof 


Under the Commission’s regulations,‘ the entire contra¢ 
was filed with and accepted by the Commission as a ‘‘rat 
schedule’’ under Section 4 of the Act. Until the partie 
by subsequent agreement reform the price provisions, 0 
until the Commission modifies the provisions after hearing 
under Section 5 of the Act, the provisions set forth estab- 
lish the lawful ‘‘rates and charges’’ under Section 4 of th 
Act. (See Pet. Br. p. 3, p. 15). The price provisions thu 
have always been clear ‘‘from inspection of the contract 
itself’? (See Resp. Br. p. 15). | 





3 See Resp. Br. p. 18, fn. 26. 
4 Section 154.93, Pet. Br., Appendix p. 24a, 
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Contract provisions discussed by the Courts in the cases 
cited by the Commission were not of this type. 


In Continental Ou Co. v. FPC, 236 F.2d 839 (5th Cir. 
1956), (Resp. Br. pp. 1, 17),° the contract provisions in- 
volved were not the specific price provisions of the contracts 
but a general provision for total or partial reimbursement 
by the purchaser of subsequently imposed state taxes of 
specified types. The construction of the Act by the Supreme 
Court in the Mobile opinion, which was rendered after the 
petitions for review were filed, was not considered by the 
Court. The Court’s decision discussed specific issues raised 
by the discriminatory manner in which the Commission 
accepted and made effective (without suspension) Peti- 
tioner’s filings relating to the tax reimbursement, but 
failed to discuss or even indicate consideration of the Mobile 
ruling. Under the issues before that Court, the case did 
not involve the basic question here as to whether the con- 
tract price provision is a ‘‘suspendible change’’ under 
Section 4 of the Act as construed in the Mobile and Memphis 
cases. 


Other cases cited by the Commission (Mississippi Power 
& Light Co. v. Memphis Natural Gas Co., 162 F.2d 388 (5th 
Cir. 1947) (Resp. Br. p. 16) ; Cities Service Gas Producing 
Co. v. FPC, 233 F.2d 726 (10th Cir. 1956) (Resp. Br. p. 17)° 
involved contract clauses requiring redetermination or 
adjustment of price provisions under specified conditions, 


5 The other cases cited in the second paragraph on page 17 of the Com- 
mission’s Brief were all dismissed as prematurely filed. The Court did not 
pass on the issue here involved, just as this Court did not in Texas Gas Corp. v. 
FPC, 102 U.S. App. D.C. 59, 250 F. 2d 27 (1957). As to denial of petitions 
for writs of certiorari, see p. 7 infra. 


¢The only cases cited in the opinion in Bel Ow Corp. v. FPC, 255 F. 2d 
548 (5th Cir. 1958) (See Resp. Br. p. 18). The clauses, sometimes referred 
to generally as ‘‘ favored nation’s clauses,’’ are agreed-upon for the protection 
of the seller committing reserves for twenty years or longer, and are subject 
to many variations in stating the conditions or methods of adjustments to 
be employed. 
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and payments thereafter, in lieu of prices set forth in a 
long-term contract, or ‘‘prevailing’’ or other prices paid 
in a field or area. As is shown in Cities Service Gas Produc- 
ing Co. v. FPC, supra, occurrence of conditions precedent 
to adjustment as set forth in the contract may even require 
an exchange of correspondence or further agreement to 
new price provisions replacing those stated in the original 
contract, and the filing of such correspondence to supple- 
ment documents already on file as the rate schedule. Qb- 
viously, this is not the situation before this Court, where 
the price provision is automatic in operation on a date 
certain, and there has been no modification or subsequent 
agreement upon new price provisions such as was discussed 
in Cittes Service Gas Producing Co. v. FPC, supra. Nor 
was the Mobile construction of Section 4 discussed or ap- 
plied in that case. 


Still another type of contract provision was involved in 
Phillips Petroleum Co. v. FPC, 227 F.2d 470 (10th Cir. 
1955), and the holding there does not support the Commis- 


sion in the instant proceeding. Sometimes referred to as 
‘‘cost-of-living’’ escalation provisions, such clauses fte- 
quently provide in stated formulae that upon wholesale 
price indices reaching a certain level, or the purchaser’s 
resale rates being increased to a certain level, the seller 
may receive a proportionate increase in price as determined 
by the stated formula. In the Phillips case, such events 
occurred prior to the Commission’s June 7, 1954, ‘‘cut-off 
date’’ (Resp. Br. p. 16), although the exact new price re- 
mained contingent until after June 7, 1954. The Court 
held that this new price term, although not definite until 
after June 7, 1954, was not a ‘‘suspendible change.’’ The 
same Court, in more recent decisions, has held that the ‘‘bil- 
ling statement”’ relied upon here by the Commission (Resp. 
Br. p. 15), is not a part of the ‘‘rate schedule’’ (or contract) 
and has no controlling importance. Phillips Petroleum Co. 
v. FPC, 258 F.2d 906 (10th Cir. 1958); Kerr-McGee Oil 
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Industries, Inc. v. FPC, F.2d (No. 5784, 10th Cir., 
Oct. 24, 1958). That Court also has made clear that insofar 
as the June 7, 1954, date is concerned, where an unmodified 
contract contains a formula which fixes the new price term 
automatically without subsequent agreement, the new price 
term, even if ascertained long after June 7, 1954, was not 
a ‘‘change’’ of rate schedule under Section 4. As to periods 
after June 7, 1954, that Court has yet to rule upon a specific, 
unmodified price provision such as is before this Court, and 
distinctions by that Court between specific or ‘‘automatic’’ 
provisions and clauses of the ‘‘favored nation’’ type dis- 
cussed in the recent decisions, support Petitioner’s position 
here rather than that of the Commission. 


The cases decided by Bel Oil Corp v. FPC, 255 F.2d 548 
(5th Cir. 1958), also involved several types of renegotiated 
contracts as distinguished from an original instrument as 
here.” In ruling upon the question of suspension, the Court 
merely relied upon holdings in cases decided in 1947 and 
1956 involving clauses of the ‘‘favored-nation”’ type, swpra. 
The Court also referred to Commission ‘‘rate-making’’ 
functions held to be non-existent in Mobile in 1956, and did 
not consider the constructions of the Act in the Mobile and 
Memphis cases.* Not once in the opinion did the Court re- 
cognize that in Mobile, the Supreme Court had declared to 
be erroneous the lower Court’s earlier analyses (e.g., such 
as appears in Mississippi Power & Light Co. v. Memphis 
Natural Gas Co., 162 F.2d 388 (5th Cir. 1947)) of the inter- 
relation of the Natural Gas Act and filed contracts. 


The Commission, however, seems to place some sub- 
stantive significance upon denial of petitions for writs of 


7 For facts in those cases, see Re Union Oil Company, 16 F.P.C. 100, 106- 
107 (1956). 


8 That Court misconstrued the Act prior to the Mobile case. See discussion 
by the Supreme Court in United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U.S. 332, 346 (1956). 
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certiorari in these and other cited cases (Resp. Br. p. 18).° 
As the Supreme Court has frequently advised not only the 
‘‘laity,’’ denial ‘‘. .. means and means only that for one 
reason or another this ease did not commend itself to at 
least four members of the Court as falling within those 
considerations which should lead [the] Court to exercise 
its discretion in reviewing a lower court’s decision.”’ 
Sheppard v. State of Ohio, 352 U.S. 910 (1956). Denial of 
the writ te no expression of opinion upon the merits 
of the case ...’? United States v. Carver, 260 U.S. 482, 490 
(1923). | 


The Commission’s argument as to its pre-Mobile regula- 
tions and rulings (Resp. Br. pp. 13, 14-15) are in large 
measure a restatement of its 1938-1956 theories held invalid 
in the Mobile case, and include the revelation that its con- 
clusion in this case is but another ‘‘application’’ of its pre- 
Mobile ‘‘practice’’ with respect to pipelines (Resp. Br. p. 
16). The Supreme Court has made clear that where the 
arrangements are fixed by bilateral contract, it is the con- 
tract provisions which are controlling under the Act, not 
filing ‘‘devices’’ or ‘‘practices’’ copied from public utility 
commissions operating under statutes which differ sub- 
stantially in defining basic powers of the regulating agency 
and do not rely upon the existence of contracts as the 
fount of rates and the ‘‘rate-making’’ procedure. 








The Commission in addition, refutes portions of its dwn 
regulations. Despite the fact that the rate schedule is de 
fined as the basic contract, the Commission, in attempting 
to reconcile its acts with language of Section 4, makes the 
surprising claim that the single 13.5 cents price in the con- 
tract (Rate Schedule) is a ‘‘new schedule” in and of itself 


9Including Continental Oil Company v. FPC, 236 F. 2d 839 (5th Cir. 
1956). In seeking a writ, Petitioner sought to raise issues of the lower court’s 
refusal to consider questions raised by the effect of the Mobile case upon the 
Commission’s treatment of Petitioner’s tax reimbursement filings. The Court 
denied the petition in the usual manner, without comment. (352 U.S. at 966). 
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(Resp. Br. p. 8). If this is so, the Commission fails to 
explain why the ‘‘notice’’ of that price is treated merely as 
a ‘‘supplement”’ to the existing ‘‘rate schedule’’ (R. 3067), 
and why the entire contract remains on file as Petitioner’s 
Rate Schedule No. 107. Obviously, the Commission’s 
characterization of the 13.5 cents price as a ‘‘new schedule’’ 
is necessary to adapt its argument to the language of 
Section 4 of the Act which provides for the filing of a new 
schedule physically to replace the schedule ‘‘then in force’’, 
and which provides that it is only such a new schedule which 
the Commission may accept for filing and suspend under 
Section 4(e) (See Resp. Br. pp. 13 and 14). 


The Commission ignores or seeks to by-pass the fact that 
the contract properly filed in 1954 under Section 4 of the 
Act and properly accepted by the Commission as the rate 
schedule, contains ‘‘all rates and charges’’ then agreed- 
upon by the parties, and that the 13.5 cents price is among 
those ‘‘rates and charges’’. Since the original filing, there 
has been ‘‘no change’’ in this statement of the ‘‘rate, 
charge, classification, or service’’ in the contract (or ‘‘rate 
schedule’’). Therefore, in the language of the Act, there has 
not been and cannot be ‘‘new schedules’’ stating ‘‘change 
or changes’’ ‘‘to be made’’ in the ‘‘schedule or schedules 
then in force’’, and no ‘‘such schedule”’ filed with the Com- 
mission, or suspended by it. The Commission’s studied but 
unhelpful insertion of the descriptive adverbs ‘‘made, de- 
manded, or received’? appearing in Section 4(a), into its 
discussion of Section 4(e) (Resp. Br. p. 14), does not erase 
the clear language of Section 4(e), which states that the 
notice and filing requirements relate only to a ‘‘new 
schedule’’ modifying and replacing the old, and that the 
suspension power applies only to the operation of ‘‘such 
schedule.”’ 

The Commission concedes, as it must, that Petitioner’s 


contract is Petitioner’s rate schedule (Resp. Br. p. 3), and 
further concedes that there has been no change of the filed 
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contract (Resp. Br. p. 14). The remainder of its argument, 
thus, is another effort to avoid the import of the Mobile and 
Memphis holdings.’° Under Section 4 as construed in those 
cases, there was no ‘‘change”’ of Petitioner’s ‘‘rate sched- 
ule’’ before the Commission. 





There is no ‘‘debilitation’’ of Section 4(Resp. Br. pp. 13, 
20) by compliance therewith. Petitioner does not dispute 
the fact that under Section 5 of the Act, the Commission 
has authority to review any provision of the filed contract, 
and to modify it after investigation under that section. 
Petitioner does challenge an invalid regulation and order 
which are beyond the Commission’s authority under Section 
4. The procedures of the Act must be followed, and the 
Commission may not unlawfully modify a filed contract 
by attempting to proceed under Section 4, when there is 
no change of the rate schedule in force or a ‘‘new schedule af 
within the meaning of the Act. ! 








Il. THE COMMISSION CANNOT EXPLAIN ITS ARBITRARY 


AND UNDULY DISCRIMINATORY TREATMENT OF 
IDENTICALLY SITUATED COMPANIES. | 
Petitioner has demonstrated (Pet. Br. pp. 2-5, 18-20) 
that the Commission issued totally contradictory orders 
determining two different prices for commingled gas sold 
from the Woodlawn Field units. Under those orders, since 
April 3, 1955, Petitioner has been permitted to receive, and 
in the future will receive only 13 cents per Mef for its share 
of commingled production while another owner, Gulf Oil 
Corporation (Gulf) has received and still receives the con- 
tract price of 13.5 cents per Mef for its share. | 


The Commission refers to this unequal treatment as 
‘immaterial’? (Resp. Br. p. 9), and attempts to explain its 
contradictory acts by asserting that (1) its act permitting 


10In the latter case, this Court correctly stated that the ‘‘. . . notice con; 
templated by Section 4(d) is notice of the fact that the contracting parties 
have reformed their contract ...’’ Memphis Light, Gas and Water Division, 
et al. v. FPC, 102 U.S. App. D.C. 77, 250 F. 2d 402, 406 (1957). | 
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Gulf to receive the contract price of 13.5 cents was but a 
‘‘routine acknowledgment and notification’’ (Resp. Br. pp. 
4, 24); (2) at the time the Woodlawn Field owners sub- 
mitted their identical filings the Commission was very busy 
and ‘‘swamped’’ (Resp. Br. pp. 23-24, 26); (3) the ‘‘trifi- 
ing’’ amount received by Gulf under the contract is ‘‘de 
minimis’’ (Resp. Br. pp. 24, 26) ; (4) in spite of all this, as 
soon as its ‘‘inadvertent’’ actions were called to its atten- 
tion, the Commission sought to ‘‘rectify’’ the situation by 
‘‘investigating’’ the Gulf contract price under Section 5 of 
the Act (Resp. Br. pp. 9, 23); and (5), finally, if none of 
these explanations is sufficient, its acts were ‘‘entirely dis- 
cretionary’’ (Resp. Br. p. 26). 


None of the foregoing justifies what has been charac- 
terized by the only Judge who has already considered the 
merits of these facts, as action which ‘‘. . . bordered upon 
complete administrative irresponsibility since for the very 
same contracts covering the very same gas out of the very 
same wells, the Commission found, in stereotyped rubric, 
that the identical rate should be suspended as to one seller 
but not as to aco-seller.’’ Continental Oil Company v. FPC, 
236 F.2d 827 (5th Cir. 1956) dissenting opinion, 236 F.2d 
785, 810." 


The Commission apparently now seeks to disavow re- 
sponsibility by describing as ‘‘routine staff action,’’ the 
formal approval of Gulf’s receipt of the 13.5 cents contract 
price. Such disavowal is not supported by its discussion of 
this matter before the Court of Appeals for the Fifth 
Circuit, wherein the Commission stated: 


‘‘The Commission by affirmative action recorded 
in its minutes on March 2, 1955, concluded that the 
rate change involving an increase of $55 per month 
as filed by Gulf on February 4, 1955, was de minimis 


11 The majority of the Court, holding the petition for review of the sus- 
pension order to be prematurely filed, did not reach the merits. 
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and should be permitted to become effective without 
suspension.’’ ? 


And, the Commission reemphasized its formal, considered 
act by stating: | 


‘‘The minutes of the Commission’s official actions 
show this affirmative action.’ ® 


Thus, ‘‘routine acknowledgment and ‘‘routine staff 
action’’ are not appropriate descriptions of the Commis- 
sion’s action upon the 13.5 cents contract price for Gulf. 
While the action as to Gulf was not announced until April 
6, 1955 (R. 2845), the minute described was entered before 
the equally formal action suspending Petitioner’s receipt 
of the identical contract price on April 1, 1955. (Cf. 
Resp. Br. p. 24). Both approval and suspension were by 
the Commission, and both were consciously made and 
consciously announced within a period of only six days. 
(See Pet. Br. p. 18). | 





Although the remarks as to the Commission’s workload 
(Resp. Br. pp. 24, 26) are not understood as an effort to 
excuse its acts, these remarks are in the nature of a con- 
fession that the Commission did not give proper atten- 
tion to the filings before it wielded its powerful instrp- 
ment of suspension of contract prices. Obviously, Peti- 
tioner was not responsible for the Commission’s work- 
load,“ nor could arbitrary treatment of those who must 





12 Brief for Respondent, Federal Power Commission in Stanolind Oil and 
Gas Company, et al. v. Federal Power Commission (No. 15627, 5th Cir., filed 
February, 1956), p. 7. 


13 Ibid, p. 8 





14 Although it might be said that the Commission itself created the situation 
it describes, by hasty issuance of orders requiring the filings it has so exten- 
sively tabulated. These orders were issued in 1954 without prior notice to the 
independent producers, or opportunity for hearing in which suggestions could 
have been made for a more orderly procedure. See Magnolia Petroleum Co. \v. 
FPC, 236 F. 2d 785 (Sth Cir. 1956), 
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appear before the Commission be thus excused. The Com- 
mission has already been advised that if changes in the 
law or more personnel are needed to administer it, its 
remedy lies with Congress, and it cannot make up for 
this by ‘‘unauthorized short-cuts’’ in its administration 
of the statute. See Mississippt River Fuel Corp. v. FPC, 
202 F. 2d 899, 903 (3rd Cir. 1953). As this Court stated 
in Heitmeyer v. FCC, 68 U.S. App. D.C. 180, 95 F. 2d 91, 
100 (1937): 


‘For the protection of the people generally, to say 
nothing of the agencies themselves, convenience of ad- 
ministration cannot be permitted to justify non-com- 
pliance with the law, or the substitution of fiat for 
adjudication.”’ 


The Commission’s references to ‘‘trifling’’ and ‘‘de 
minimis’? amounts result solely from lumping together 
the interests of Petitioner and all of the other owners in 
the Woodlawn Field to achieve one aggregate figure (See 
Resp. Br. p. 4, fn. 10), and then comparing that artificial 
aggregate with the interest of Gulf. As the record shows 
(R. 2816-2821), there are scores of owners of the working 
interests in the Woodlawn Field, some of whom own in- 
terests larger than Gulf’s and many of whom own inter- 
ests smaller than Gulf’s. Therefore, this aggregating to 
give weight to the ‘‘de minimis’’ argument, coupled with 
statements indicating that it did not act ‘‘with knowledge 
of the facts’’ (Resp. Br. p. 24), stamps the Commission’s 
suspension orders as arbitrary acts. The Commission’s 
asserted de minimis or ‘‘size’’ criterion simply has not 
been applied to the Woodlawn Field.** 


15 During the course of briefing this case before the Commission, the pro- 
ducers called to the Commission’s attention an order of suspension issued by 
it on February 11, 1957, in its Docket No. G-11,926, by which the Commission 
suspended, as to Pan American Petroleum Corporation, the 13.5 cents price un- 
der another contract of sale to Mississippi in the Woodlawn Field under which 
the total increase amounted to only approximately $4.32 per year. The Com- 
mission could have taken official notice of this order under its Rules, but 
apparently did not consider the $4.32 ‘‘de minimis.’’ 
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However, the Commission goes on to destroy its ‘‘de 
minimis’’ explanation by references to its ‘‘investigation’’ 
of the Gulf filing. Having first said the Gulf filing was 
too ‘‘trifling’’ to warrant formal attention, the Commission 
hastens to say that when its ‘‘inadvertence’’ was called 
to its attention, it sought to ‘‘rectify’’ the situation by 
‘‘investigating’’ the Gulf contract price. The Commis- 
sion has involved iself in a non-sequitur and defeats its 
own argument. If the Gulf filing was thus so ‘‘de mini- 

is’? on March 2, 1955, or April 6, 1955, why, then, was 
it necessary, only days thereafter, to launch an “investi. 
gation’’ of the Gulf price? 


The Commission also does not address itself to the prac- 
tical effect of its acts, which is not changed one iota by 
its ‘‘investigation’’ of the Gulf contract price. Under 
Section 4 of the Act, the Commission suspended Petition 
er’s receipt of the 13.5 cents contract price and has now 
entered an order forever ‘‘disallowing’’ that price. Als 
a result, from and after April 3, 1955, by orders of the 
Commission, Petitioner may receive and retain, not the 
contract price of 13.5 cents but only 13 cents per Mcf. On 
the other hand, the Commission’s ‘‘investigation’’ of Gulf?s 
identical contract price under Section 5 of the Act does 
not have this effect. Regardless of when the Commission 
terminates its ‘‘investigation’’ of Gulf’s filing, Gulf re- 
ceives and retains the 13.5 cents contract price from April 
3, 1955 to the still future date upon which the Commissio 
may issue an order either affirming that price or settin 
it aside in futuro under Section 5. Thus far, this discrim 
inatory treatment has been effective for more than thre 
years, and continues indefinitely.**° The Commission actu- 








16 Differences in the process under Section 5 and that under Section 4 were 
the basis for the motion to sever filed by Pan American and referred to by 
the Commission (Resp, Br. p. 24, p. 25, fn, 28). Proceedings under Section! 4 
are accorded precedence, by statute, over those under Section 5, and under 
Section 4 the ‘‘burden of proof’’ is upon the respondent company, while 
under Section 5 it is upon the Commission. See Pet. Br., Appendix, pp. 13a- 
14a. 
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ally has not rectified anything. If it wished to adhere to 
what it has termed its ‘‘responsibility to treat those simi- 
larly situated with equality consonant in the premises,’’ it 
should, as it has done in other such situations, have va- 
cated its hastily entered and arbitrary suspension order. 
(See Pet. Br. p. 20). 


The Commission, finally, seeks refuge in what it terms 
its ‘discretion’? (Resp. Br. pp. 25-26). Discretion must 
be exercised upon facts and for reasons. The suspension 
power under Section 4, must be similarly exercised in re- 
lated proceedings where the facts are virtually identical. 
Atlantic Seaboard Corp. v. FPC, 201 F. 2d 568 (4th Cir. 
1953). Uncireumscribed discretion of the type the Com- 
mission claims to possess is not vested in any admini- 
strative agency, and, if it were, we would have already 
reached the point described in Jones v. Securities and 
Exchange Commission, 298 U.S. 1 ( 1936), of avoiding 
“‘a supreme autocracy’’ but becoming ‘‘submerged by a 
multitude of minor invasions of personal rights, less de- 


structive but no less violative of constitutional guaran- 
tees.’’ 


lll. MERE “NOTICE OF HEARING” DOES NOT SATISFY THE 
STATUTORY REQUIREMENT OF A STATEMENT OF 
REASON FOR SUSPENSION. 

To excuse its failure to deliver a statement of reasons 
for suspension as required by Section 4(e) of the Act, 
the Commission cites the challenged, inadequate language 
(Resp. Br. pp. 20-21), asserts that an order of the type 
here under review has judicial approval (Resp. Br. pp. 21- 
22), argues in effect that a statement of reasons is not 
required since the suspension order is but a ‘‘notice of 
hearing’”’ (Resp. Br. p. 22), and, finally, argues that if 
it must disclose reasons other than the quotation of gen- 
eralities from the statute, the burden in the proceeding 
will shift to the Commission (Resp. Br. p. 23). 


Petitioner has not sought a lengthy document setting 
forth itemized findings and conclusions. The Commission 
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itself has issued lengthy regulations requiring independent 
producers to file extensive data so that the Commission may 
be informed as to the nature of the matter at hand. The 
statute simply requires that if, after having reviewed the 
substance of the filing, the Commission decides to exer- 
cise its power of suspension, the Commission state simply 
and clearly, any deficiencies it believes exist in the docu- 
ments filed, and its reason for ordering a hearing. All that 
is required is that the Commission apprise the company, 
which must respond at the hearing, of the matters which 
the Commission desires explained, or the deficiencies which 
it believes the company should attempt to correct or justify 
by further evidence at the hearing. ! 


The order gives ‘‘notice of hearing’’ at some subsequent 
time, and announces a suspension, (Resp. Br. pp. 20-21) 
but, if one is seeking a statement of reasons for this action, 
one reads in vain. 


The Commission is in error in asserting that Phillips 





Petroleum Co. v. FPC, 227 F. 2d 470 (10th Cir. 1955), 
constitutes judicial approval of an inadequate order such 
as that issued to Petitioner. The language quoted by the 
Commission (Resp. Br. pp. 21-22) related to the question 
of whether a telegram constituted sufficient ‘‘notice”’ in 
‘cwriting’? within the thirty-day period allowed by the 
statute. The Commission had followed the. telegram by 
mailing orders the next day. As to the requirement of 
a reason for suspension, the Court said (227 F. 2d at 
474) : 


‘The statute also requires a reason for such 
suspension, and the telegram stated that the sched- 
ules were suspended pending investigation and fur- 
ther order of the Commission, and that ‘two orders fol- 
low by mail.? The order which followed the next 
day was merely an amendment or enlargement of the 
reasons for the suspension order promulgated within 
the thirty-day period. We think it related back to the 
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telegram, and, considered together, met the statutory 
requirements.’? (Emphasis supplied) 


Unlike the order under review here, the order there 
explained the inter-relation of specific filings and the 
reason for suspension (227 F.2d at 473) : 


**On the next day, October 1st, the Commission en- 
tered a formal order reciting that the ‘rate increases 
proposed by Phillips in Supplements Nos. 8 and 11 
[the two letter agreements] and Supplement No. 1 
to Supplements Nos. 6 and 7 [pertaining to the re- 
covery of the Texas excise tax] to FPC Gas Rate 
Schedule No. 4 has not been shown to be justified 
and may be unjust, unreasonable and otherwise un- 
lawful.” And, ‘furthermore, the rate increases pro- 
posed in Supplements Nos. 8 and 11 relate to matters 
considered in Opinion No. 275 in the Matter of Michi- 
gan Wisconsin Pipe Line Company, Docket Nos. G- 
1678 and G-1996, and accompanying order issued July 
30, 1954.’ The Commission having granted a rehear- 
ing in Opinion No. 275, and Phillips’ wholesales to 
Michigan having become jurisdictionally relevant to 
Michigan’s resales, it was deemed ‘proper and in the 
public interest that pending such reconsideration the 
rate increases filed by Phillips applicable to gas pur- 
chased by Michigan be suspended.’ ”’ 


Obviously, such a statement advised the company of a 
basis for the Commission’s suspension. When this ex- 
planation is compared with the cryptic language issued 
to Petitioner at a time when receipt by a co-owner of the 
identical contract price was approved by the Commission, 
it is obvious that the Commission’s order here under re- 
view does not comply with the statutory requirement. 


Having omitted reasons in its order, the Commission 
now comes forward with a belated reference to statements 
required by Section 154.94(e) and (f) of the Commission’s 
Regulations. (Resp. Br. p. 22). The fact is, however, 
Petitioner’s filing did include such statements, and no 
deficiencies therein are noted in the Commission’s order 
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of April 1, 1955. The Commission itself must add to the 
order statements inserted under the symbols ‘‘ie.’’ and 
‘‘e.g.’? in explanation of language copied almost verbatim 
from Section 5(a) of the statute (Resp. Br. p. 22). If 
it was the view of the Commission on April 1, 1955, that 
Petitioner should have submitted something more than 
was filed, it would have been simple enough to have said 
so at that time. 





The Commission’s argument that compliance with the 
statute would require a shifting of the ‘‘burden of proof’’ 
under Section 4 of the Act, is without substance. Section 
4(e) of the Act clearly places that burden upon respondent 
companies, just as Section 4(e) also requires the Commis- 
sion to issue a statement of its reason for suspension. 
It is casting no burden upon the Commission to state pre- 
cisely and simply the grounds for action, which obviously 
must exist. This is no demand that the Commission ‘‘pre- 
judge’’ an issue or that the Commission assume some 
‘‘burden.’’ It is simply a requirement of the statute that 
the aura of mystery be removed, and that elemental re- 
quirements of due process be observed. The statute re- 
quires more than the issuance of a form in which the Com- 
mission merely changes a date or two, the name of a 
company, and repeats vague phrases copied from the stat- 
ute (See Pet. Br. p. 22, fn. 12). 


Compliance by the Commission with a provision of the 
Natural Gas Act is not too much to ask, and its failure to 
do so renders this proceeding invalid from its inception. 








IV. THE COMMISSION’S HOLDINGS AS TO THE “JUST AND 
REASONABLE” STANDARD OF SECTION 4 OF THE ACT 
ARE ERRONEOUS CONCLUSIONS OF LAW. 


Without subtlety, the Commission defends ruteeinseat 
tion of the Act as action ‘‘at least within the scope of 
its diseretion’’ (Resp. Br. p. 10), and argues that incon- 
sistency between its constructions in Petitioner’s case and 
its constructions in Re Pan American Petroleum Corpo- 
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ration, 19 F.P.C. 463 (1958), is ‘‘of no present moment.”’ 
As the Commission’s argument demonstrates, the mat- 
ters here under review are not mere discretionary acts, 
but the Commission’s conclusions of law. Simply stated, 
in Petitioner’s case involving only one of numerous con- 
tracts, the Commission held that as a matter of law, the 
burden of proof under Section 4 of the Act cannot be 
sustained without meeting what the Commission terms 
‘‘statutory and constitutional requirements’’ that evidence 
in the conventional public utility ‘‘cost-of-service’’ form 
be submitted.” 


Neither this Court, the Court of Appeals for the Fifth 
Circuit, nor any other court has endorsed the numerous 
errors of law set forth by the Commission. 


A. The Commission’s argument of the evidence is contrary to the 
record and to the Commission’s findings. 


In discussion of ‘‘market value evidence’’ (Resp. Br. 
pp. 23-33), the Commission eloquently reveals the absence 


of evidence to support a pretense that Petitioner and other 
producers are identical to pipelines. Nevertheless, hav- 
ing manufactured an analogy, the Commission argues that 
this Court’s opinion in City of Detroit v. FPC, 97 U.S. 
App. D.C. 260, 230 F. 2d 810 (1955), supports its conelu- 
sions below. 


Foundations for the analogy crumble when the record 
is examined. The Commission states that ‘‘obviously’’ 
the producers have ‘‘costs’’ clearly related to the supply 
of the commodity natural gas, and are ‘‘therefore able’’ 
to present data ‘‘conventionally entering into the deter- 
mination of public utility rates’? (Resp. Br. p. 27). <As 
is thoroughly documented by the undisputed evidence (R. 
1840-50, 1300-1314, 1286-1296), producers simply cannot 


17 The Commission’s conclusions as to ‘‘requirements’’ were not set forth in 
the order under review but appear in Re Union Ow Company of California, 
16 F.P.C. 100 (1956), upon which its order in Petitioner’s case is based. 
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present ‘‘such costs,’’ nor does the Commission address 
itself to such facts as inseparable ‘‘cost’’ of jointly found 
and produced commodities in the Woodlawn Field (R. 
3284, 1840-43), the multiple division of ownership of in- 
terests (R. 2816-2821, 1293-1296), and the complete lack 
of relation between joint ‘‘costs’’ and the supply of the 
several commodities jointly found and produced by in- 
dependent producers, only one of which, after processing, 
is natural gas (R. 1300-02, 1312-14). | 


The Commission attempts to equate the detailed evi- 
dence here to its simple tabulations in the City of Detroit 
ease, an equation which is shown to be fallacious by re: 
view of that case and this record (See Petitioner’s Brief, 
pp. 5-7, 34-35). Knowing also that that case involved the 
system-wide rates of a vast, interstate pipeline and only 
an infinitesimal item of its own produced gas, the Com- 
mission argues that the pipeline in that case and Petitioner 
here are in ‘‘exactly the same position’’ or ‘status’? 
(Resp. Br. pp. 27-28). This is hardly the case, since one 
of the Commission’s stated purposes in the City of Detroit 
case was to promote ownership of gas producing prop- 
erties by the interstate pipeline companies (See Respond: 
ent’s Brief, p. 28), rather than by the thousands of inde- 
pendent producers who are now in the business of explor: 
ing for, producing, and selling natural gas. Whether such 
monopolization of reserves by a pipeline is desirable or 


not,® such considerations have no relevance in an inde; 








18 Speaking of the origins of the Natural Gas Act, the Supreme Court 
once noted (FPC v. Hope Natural Gas Co., 320 U.S. 591, 611 (1944)); 
‘<Moreover, the investigations of the Federal Trade Commission had disclosed 
that the majority of the pipe-line mileage in the country used to transport 
natural gas, together with an increasing percentage of the natural gas suppl} 
for pipe-line transportation, had been acquired by a handful of holding com- 
panies. State commissions, independent producers, and communities having 
or seeking the service were growing quite helpless against these combinations. 
These were the types of problems with which those participating in the hear 
ing were pre-occupied. Congress addressed itself to those specific evils,’ 
(Footnotes omitted, emphasis supplied). | 
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pendent producer’s case. Other distinctions in that case, 
carefully limited by the Court itself (Petitioner’s Br. p. 
32), cannot be considered ‘‘specious,’’ since the Court 
similarly limited its statements in Mississippi River Fuel 
Corp. v. FPC, 102 U.S. App. D.C. 238, 252 F. 2d 619 (1957) 
(Resp. Br. p. 30), which involved an affiliate company, 
rather than independent producers such as are now be- 
fore the Court. 


As to the scores of owners other than Petitioner and 
Pan American Petroleum Corporation, the Commission 
also states that they are ‘‘investors rather than engaged 
in the gas production business,’’ and their ‘‘costs’”’ are 
‘‘relatively simple’’ (Resp. Br. p. 27). This conclusion 
is contrary both to law and to the record. Each of the 
owners is engaged in ‘‘the gas production business,’’ and, 
just as are Petitioner and Pan American, each is the owner 
of working interests in the leases or portions of the leases 
covered by the several Woodlawn Field units, as the Com- 
mission would have known had it made adequate find- 
ings (R. 2816-2821, 74-75, 120-1, 218-221, 366-8). As far 
as the law is concerned, each is an independent producer 
of natural gas, and many are widely engaged in ‘‘the 
gas production business’’ in other fields.*® Nevertheless, 
the Commission now blandly asserts that conversion of 
each of them for ‘‘cost’’ purposes, into a ‘‘public utility’? 
would be ‘‘doubtless relatively simple.’? (Resp. Br. p. 
27). 


With further effort to construct its analogy to the pipe 
line in the City of Detroit case, the Commission states that 
the producers ‘‘obviously’’ have an ‘‘investment’’ in ‘‘fa- 
cilities for the collection of gas’’ and its ‘‘transportation’’ 
in the Woodlawn Field (Resp. Br. p. 29). The very rec- 
ord under review and the Examiner’s findings, adopted 
by the Commission, show that this just is not the case. 


19 Compare R, 2816-2821 and R. 741-2, 757, 767, 777. 
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The Commission correctly found that all of the gathering 
facilities in the Woodlawn Field are the property of the 
pipe line, not the producers, and the processing plant lo- 
cated in the field is also owned by a third party (R. 3283- 
3284). | 


Having thus demonstrated inattention to the record, 
the Commission seeks to distinguish this case from Re 
Pan American Petroleum Corp., 19 F.P.C. 463 (1958) and 
to argue that this case is identical to the case reviewed 
in Bel Owl Corp. v. FPC, 255 F. 2d 548 (5th Cir. 1958). 
This record (Pet. Br. pp. 5-9) presents no ‘fact situation 
substantially identical’’ to that before the Court in the 
Bel Ou Corp. case; conversely, review of this record and 
the findings in Re Pan American Petroleum Corp., supra, 
shows that the evidence in these two cases is substantially 
identical. | 


The Commission’s statements here as to its intentions 
in the Woodlawn Field (See Resp. Br. p. 38, par. 2), 
establish that despite the facts, the Commission has no 
intention of applying the principles stated in Re Pan 
American Petroleum Corp., supra,” and that it has not 
‘‘receded’’ from its rigid and erroneous holdings, as the 
Court of Appeals for the Fifth Cireuit assumed in the! 
Bel Oil Corp. case (See Resp. Br. p. 31). 2 


All of this does not remove the difficulty occasioned by! 
the fact that the Commission’s holding below is that, 
as a matter of law, producers must present evidence in 
the ‘‘conventional rate-base, cost-of-service’’ form, where- 
as its argument here seems to be that the statute and) 
Constitution do not require presentation of such evidence, 
but that it is a matter of discretion for the Commission. 
This argument is inconsistent with the Commission’s hold- 
ings in Petitioner’s case and in cases it has decided sub-' 
sequent to Petitioner’s case. | 


20 Principles approved in large part by the Court in the Bel Oi Corp. and! 
Gulf Ow Corp, cases, | 
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Petitioner has shown (Pet. Br. pp. 23-25, 29-38) that the 
Commission’s actual constructions of the ‘‘just and rea- 
sonable’’ standard and the statutory burden of proof are 
erroneous, and, rather than supporting the Commission’s 
sweeping statements applied in Petitioner’s case, the Court 
of Appeals for the Fifth Circuit in the cases cited by the 
Commission, actually approved the holding in Re Pan 
American Petroleum Corporation, supra. In the absence 
of unnecessary and wholly artificial ‘‘cost-of-service’’ evi- 
dence, the Commission could have determined reasonable- 
ness of Petitioner’s contract price upon this record. 


B. The Commission shows that it refused to apply the statutory 
standard and imposed a “burden of proof” beyond that 
required by Section 4 of the Act. 

The Commission dismisses the statutory ‘‘zone of rea- 

sonableness’’ concept as irrelevant (Resp. Br. pp. 35-36). 

The Commission’s own statements establish that Peti- 
tioner has been denied the substance of a hearing under 

Section 4 of the Act. In Petitioner’s case, the Commission 

was charged with the duty of determining, upon the evi- 

dence, whether the ‘‘burden of proof’’ of showing that 
the contract price was ‘‘just and reasonable’’ had been 
met. Under all authority, the Commission was to deter- 
mine whether the evidence showed that price to be within 
the ‘‘zone of reasonableness’’ standard prescribed by Con- 
gress in Section 4 of the Act. However, the Commission 
states that it has ‘‘amalgamated’’ and ‘‘incorporated”’ 

the provisions of Section 5(a) of the Act into Section 4 

(Resp. Br. p. 35), and makes clear that it does not deter- 

mine whether rates under review under Section 4 are ‘‘just 

and reasonable,’’ but that it requires a company to estab- 
lish the ‘‘pinpoint’’ of the ‘‘lowest reasonable rate’’ un- 
der the Section 5(a) proviso, or the rate which barely satis- 
fies the judicial ‘‘end result test.’’ Cf. United Gas Pipe 
Inne Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956) ; 
FPC v. Sterra Pacific Power Co., 350 U.S. 348 (1956). 
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The Commission’s citation of its own regulations and 
its annual reports (Resp. Br. pp. 35-36) and its challenge 
of the statements of the two Judges of this Court in the 
Memphis case (Resp. Br. p. 34) are an admission that the 
Commission simply is not applying Section 4(e) of the 
Act as written: | 





‘‘Statutory reasonableness is an abstract quality 
represented by an area rather than a pinpoint. It 
allows a substantial spread between what is unreason- 
able because too low and what is unreasonable because 
too high.’? Montana-Dakota Utilities Co. v. North- 
western Public Service Co., 341 U.S. 246, 251 (1951) | 


Petitioner’s evidence (Pet. Br. pp. 6-7, 34-35) established 
the contract price of 13.5 cents to be within the zone of 
reasonableness as the statutory standard requires, but 
the Commission simply refuses to apply the standard of 
Section 4(e). | 


C. The principle is firmly established that where only one price 
among many is in issue, cost-of-service evidence is nof 


required. 

The Commission describes as ‘‘novel doctrine’’ a regu- 
latory principle which has been applied, with court ap- 
proval, by other commissions for many years, and which 
has been applied under Section 15 of the Interstate Com- 
merce Act, which the Commission itself says involves 
‘‘eomparable provisions’’ to Sections 4 and 5 of the Natu, 
ral Gas Act. (Resp. Br. p. 34).” | 


The Commission held that even in a proceeding where 
only one price among many is in issue, the Commission 


21It would appear that the Commission itself does apply some aspects of 
this rule. The Commission refers to the case of FPC v. Sierra Pacific Power 
Company, 350 U.S. 348 (1956), upon remand to correct errors of law, and 
states that an original contract price ‘‘will stand,’’ where ‘‘the Commission 
finds that a pre-existing contract rate is not so low as to be contrary to the 
public interest, or governs only a de minimis part of the seller’s business’! 
(Resp. Br. p. 36, fn, 4, emphasis added). | 
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is unable, as a matter of law, to determine whether the 
price is reasonable unless the evidence shows ‘‘whether 
or not the end result test,’’ as that test was used in ‘‘the 
Hope case,’’ is satisfied.“ The holding on the question 
of law in Chicago Board of Trade v. United States, 96 U.S. 
App. D.C. 56, 223 F. 2d 348 (1955), is that where only 
one rate among many rates is in issue and only a small 
segment of a respondent company’s business is involved, 
the test set by the Supreme Court in the Hope case is com- 
pletely inapplicable. Thus, that case and others cited by 
Petitioner establish that one of the conclusions of law 
upon which the holding below is based is clearly erroneous. 
The other questions in the Chicago Board of Trade case 
are not involved here, and relate to limited evidence which 
the respondent company in that case was able to submit, 
and which Petitioner is unable to do here. 


Similarly, the Commission held below that even though 
only one price among many is in issue, there is a ‘‘con- 


stitutional requirement’’ that ‘‘cost-of-service’’ evidence 
be submitted, and that, in the absence of such evidence, 
the record does not meet the ‘‘requirements”’ of the Con- 
stitution and is legally deficient. In Baltimore and O. 
R. Co., et al. v. United States, 345 U.S. 146 (1953), the 
Supreme Court held that where but one price among many 
is in issue, ‘‘cost-of-service’’ evidence not only need not 
be considered, but also is not required in the record in 
order to produce a ‘‘constitutional’’ result. The Commis- 
sion seeks to distinguish this clear holding by asserting, 
among other things, that Petitioners have not shown that 
the ‘‘rate previously in effect was confiscatory’’ (Resp. 
Br. p. 37), a showing which the very case under discussion 
states is not required under these circumstances. 


22 See Unton Ow Company of California, 16 F.P.C. 100, 110, 111 (1956). 
23 Ibid. 
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Despite the fact that the Commission had already stated 
that ‘‘reasonableness’’ standards of the Interstate Com- 
merce Act and the Natural Gas Act are comparable, other 
cases, all of which deal with interpretation of statutory 
tests of reasonableness, are dismissed by the Commission 
as relating to ‘‘policy’’ not found in the Natural Gas Act. 





In the limited scope of the proceeding involved here, the 
only ‘‘novel doctrine’ is the Commission’s holding that 
there is a ‘‘statutory and constitutional requirement’’ for 
sonvere D of the proceeding under Section 4(e) into |a 

‘“system-wide’’ rate case. | 


CONCLUSION 


Under Section 19(b) of the Act, it is the function of 
the Court to pass upon challenged principles of law 
stated or relied upon by the Commission as the basis 
for its decisions. See FPC v. Pacific Power and Light 
Co., 307 U.S. 156, 160 (1939). The issues raised by 
Petitioner are of substance, and Petitioner respectfully 
submits that, upon review by this Court, the Commission ’s 
orders must be reversed. | 


Respectfully submitted, 


Bruce R. Merrmu 
P. O. Box 2197 
Houston, Texas 


Wurumum J. GRove 

Carrot, L. GmiuM 
600 Munsey Building 
Washington 4, D. C. 
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Of Counsel: 


Dow, LoHNES anpD ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


December 3, 1958 
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For THE District oF Cotumsia Circuir 


ee 


No. 14,581 


BEpiscopaL THEOLOGIGAL SEMINARY OF THE SOUTHWEST, ET AL, 
Petitioners, | 


Vv. 


FrepERAL Power Commission, Respondent. 


No. 14,588 


ConTINENTAL Ort Company, Petitioner, 


Vv. 


FepERAL Power Commission, Respondent. 


On Petitions for Review of Orders of the 
Federal Power Commission 
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Before: Fahy, Acting Chief Judge, in Chambers. 


Order Permitting a Single Certification of the Record in Both 
Proceedings: Providing for Printing of a Single Joint 
Appendix by Petitioners; Permitting Respondent to File 
a Single Brief; Fixing Dates for Filing Briefs Before the 
Joint Appendix Is Printed: Providing the Mode of Cita- 
tion to the Record in the Briefs; Providing for the Filing 
of the Joint Appendix Following the Briefs; and Dispens- 
ing With Pre-Argument Conferences 


Upon consideration of the joint motion of all parties 
herein to permit a single certification of the record in 
both proceedings, to provide for printing of a single joint 
appendix by petitioners, to permit respondent to file a 
single brief, to fix dates for filing briefs before the joint 
appendix is printed, to provide the mode of citation to 
the record in the briefs, to provide for the filing of the 
joint appendix following the briefs, and to dispense with 
pre-argument conferences, it is 


OrvERED by the Court as follows: 


a. Respondent’s certification to this Court of a single 
record in both proceedings, listing the contents thereof and 
paginating it in such a way that all counsel can determine 
the accurate page number for every citation, is approved. 


b. Petitioners shall print, serve, and file a single joint 
appendix in both proceedings, and respondent is permitted 
to file a single brief in both. Petitioner in No. 14588 
(Continental Oil Company) shall file a single brief and 
reply brief and the petitioners in No. 14581 (Episcopal 
Theological Seminary, e¢ al.) shall file a single brief and 
reply brief. 


ce. The times for filing briefs and the joint appendix 
herein, be, and they hereby are, set as follows, intervenors 
objecting to the order sought to be reviewed to file as 
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petitioners and those supporting the order to file as re 
spondent: | 


Petitioners’ opening briefs to be served and filed 
not later than October 6, 1958. 


Respondent’s brief to be served and filed not later 
than November 10, 1958. 


Petitioners’ reply briefs to be served and filed not 
later than December 3, 1958. | 


d. To facilitate an early start and completion of print- 
ing of the joint appendix within the time allowed by the 
foregoing schedule, petitioners shall informally advise re- 
spondent of their tentative designations for printing not 
later than October 27, 1958; respondent shall informally 
advise petitioners of its tentative additional designations, 
if any, not later than November 13, 1958; and informal 
final agreement on the portions of the record to be printed 
in the joint appendix shall be reached not later than 
December 5, 1958. Any intervenor objecting to the order 
of the Commission shall advise respondent of any addi- 
tional tentative designations by it at the time fixed for 
petitioners and shall reimburse petitioners for the pro 
rata expense of printing additional portions designated by 
it. Any intervenor supporting the order of the Commis- 
sion shall advise petitioners of any additional tentative 
designations by it at the time fixed for respondent and 
shall reimburse petitioners for the pro rata expense of 
printing additional portions designated by it. All inter 
venors’ designations shall be made final by informal agree- 
ment at the date fixed for final agreement by the petitioners 
and respondent. Petitioners shall print in conformity with 
the Rules and the provisions hereof a single joint appendix 
containing the portions of the record agreed to be printed, 
and serve and file such joint appendix not later than 
December 15, 1958. | 











e. In the briefs citations shall be made to the record as 
certified to this Court (e.g., ‘‘R. 000’’) instead of to pages 
of the joint appendix. Agreed upon portions of the record 
shall be printed in accordance with the Rules, as a joint 
appendix, as follows: 


Page numbers of the record as certified to this Court 
shall be printed in bold-face type in the center of the 
page interrupting the text at the precise points where 
each new certified record page beings; 


Running heads shall be printed in bold-faced type 
at the outer top corner of each page of the joint ap- 
pendix to indicate the first and last record pages, any 
part of which appears on the respective left and right 
page of each facing pair of joint appendix pages; 


The usual numerical pagination of the joint appendix 
shall be printed in modern (i.e., light-faced) type in 
the center of each joint appendix page, either at the 
bottom or the top. 


f. Pre-argument conferences are waived. 


g. If respondent files a motion to dismiss the foregoing 
schedule of dates shall be subject to change on joint motion 
of the parties or, if they are unable to agree, upon their 
several motions and/or responses and replies. 


Per Curtam. 
Datep: August 20, 1958 
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I. EXCERPTS FROM TRANSCRIPT OF HEARING 
AND TESTIMONY 


BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of: 
Docket No. G-8697 

STANOLIND Orn AND Gas CoMPANY (OPERATOR), ET AL. 
Docket No, G-8695 


ConTINENTAL Or Company 





Hearing Room D, 

Federal Power Commission, 
441 G Street, N. W., 
Washington, D. C. 
Wednesday, 15 June 1955 


The above-entitled matter came on for hearing, pursuant 
to notice, at 10:00 a.m. | 


BEFORE: 
Edward B. Marsh, Presiding Examiner. 


APPEARANCES: 


John F. Jones, 511 South Boston Avenue, Tulsa | 
Oklahoma, | 
Richard B. McEntire and Earl R. Stanley, Dow, Lohnes 
and Albertson, 600 Munsey Building, Washington 4 
D. C., appearing on behalf of Stanolind Oil and Gas 
Company. 
Roland B. Voight, Box 2197, Houston 1, Texas, appear- 
ing on behalf of Continental Oil Company. 
William A, Dougherty and Henry F. Lippitt, 2D, Dough- 
erty and White, 30 Rockefeller Plaza, Boor 3123, 
New York 20, New York and 
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A. W. Manley, 407 North Eighth Street, St. Louis 1, 
Missouri, appearing on behalf of Mississippi River 
Fuel Corporation. 


2 
APPEARANCES (Continued) : 


Lambert McAllister, Assistant General Counsel, and 
S. W. Jensch, appearing for the Staff of the Federal 
Power Commission. 


Technical Aides and Consultants 
CHarLes DALEY 
Harvey J. ALEXANDER 


3 
PROCEEDINGS 


Presiding Examiner: Please come to order. 

This hearing is in the matters of Stanolind Oil and Gas 
Company, (Operator), et al., Docket No. G-8697, and 
Continental Oil Company, Docket No. G-8696. 

The hearing is convened here at this time pursuant to the 
order of the Commission issued May 19, 1955, as amended 
by the notice of the Secretary of the Commission on June 
10, 1955. 

On April 1, 1955, the Commission issued order suspend- 
ing proposed changes in rate filings made by Stanolind in 
Docket No. G-8697, by Phillips Petroleum Company in 
Docket No. G-8695, and by Continental in Docket No. 
G-8696, all of which rate filings were related to sales of 
natural gas made by those companies to Mississippi River 
Fuel Corporation in the Woodlawn field, Harrison County, 
Texas. 

Earlier Gulf Oil Corporation had filed a similar notice 
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pertaining to similar sales in the same field, the same pur- 
chaser. That notice had been permitted to become effective. 

After that, however, the Commission had issued an order 
of investigation into the lawfulness and reasonableness of 
the rates charged by Gulf under that rate schedule. 

On April 29, 1955, Continental filed in Docket No. G-8696, 
an application for rehearing and reconsideration of the 
order suspending its proposed changes in rates and on Mey 
2, 1955, 
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Stanolind filed in Docket No. G-8697 an application to 
vacate or modify the order suspending the change in its rate 
schedule. 

By the order of May 19, 1955, which I have sean es 
ferred to, the Commission denied the application of 
Stanolind and Continental to vacate or modify the orders 
of suspension or in the alternative for rehearing, and con- 
solidated the proceedings in Docket Nos. G-8695, 8696, 8697 
and 8919, for the purposes of hearing, and set the matter 
down for hearing commencing June 15, 1955, at 10:00 a.m. 

On June 10, 1955, upon motion filed by Gulf Oil Corpora a- 
tion and Phillips Petroleum Company at Docket Nos. 
G-8695 and 8919, respectively, those dockets were severed 
from Dockets No. G-8697 and 8696. Notice of the Secretary 
specifically stated however, that the last two named matters 
would come on for hearing as previously scheduled here 
at this time. 

The records in the office of the Secretary of the Commis- 
sion show that notice of a hearing to commence here at 
this time has been published in the Federal Register and 
sent to all the parties and interested persons of record, 

The reporter is requested to here insert in the transcript 
as though read, the certificate of the Records Officer of the 
Commission to this effect. 
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June 9, 1955 


In the matter of: Stanolind Oil & Gas Company, et al. 
Docket Nos. G-8697, et al. 
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Memorandum for the Presiding Officer: 


I hereby certify that the records in the Office of Admis- 
tration show that notice of the hearing scheduled to com- 
mence on June 15, 1955, in the above entitled matter was 
published in the Federal Register on 5/25/55, 20 FR, pp. 
3655-6, and was sent on May 19, 1955, to the parties and 
interested persons of record and to States or other govern- 
mental authorities deemed to have an official interest in the 
proceeding. 


/8/ Uncer C. Murnan, Jr. 
Name 
Title Records Officer 


I hereby certify that 


Name Unger C. Murnan, Jr. 
Title Records Officer 


whose signature appears above, is official custodian of the 
records of the Federal Power Commission upon which the 
above certification is based and was such official custodian 
at the time of executing the above certification. 


/s/ Lron M. Fuquay 
Secretary 
(Sea) 


Presiding Examiner: This Examiner is presiding at the 
hearing pursuant to designation dated Jue 10, 1955. 

The Commission’s order issued May 19, 1955, provides, 
among other things, that interested state Commissions may 
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6 
participate as provided by Sections 1.8 and 1.37 (f), of the 
Commission’s Rules of Practice and Procedure. 

It appears that Mississippi River Fuel Corporation, the 
company to whom this gas is being sold, filed on June 6a 
petition to intervene in the Consolidated proceeding. As 
far as I know, the Commission hasn’t acted upon that 
petition to intervene. Furthermore, according to my cal- 
culations, this petition was not timely filed in accordance 
with the rules of the Commission. ! 

Counsel may enter their appearances for the record. | 

Mr. McEntire: John F. Jones, of 511 South Boston 
Avenue, Tulsa 3, Oklahoma and Earl R. Stanley and 
Richard B. McEntire, 600 Munsey Building, Washington, 
D. C., for Stanolind Oil And Gas Company. | 

Presiding Examiner: Continental? 

Mr. Voight: Continental wishes to make its appearances, 
subject to matters I suppose you would like to nave 
brought up later. 

Roland B. Voight, Box 2197, Houston, for Continental 
Oil Company, and our appearance is subject to certain 
matters that we would like to call to the attention of the 
Examiner as soon as other appearances have been entered. 

Presiding Examiner: All right. : 

Staff counsel? | 

Mr. Jensch: If your Honor please, Lambert McAllister, 
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Assistant General Counsel, and 8. W. Jensch; technical 
aides and assistants are Charles Daley and Harvey 'J. 
Allexander, rate engineers. 
Presiding Examiner: Are any state Commissions repre- 
sented here this morning? | 
Are there any other appearances? | 
Mr. Dougherty: If the Examiner please, with respect! to 
the Mississipi River Fuel Corporation, while the Commis- 
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sion has not acted upon the petition for intervention, would 
it be appropriate if at this time we contingently entered our 
appearance? 

Presiding Examiner: If I knew what the issues were in 
this proceeding and knew what your position was, perhaps 
I might make a determination of that matter. 

Mr. Jensch: If your Honor please, the Staff has no 
objection to the request for appearance. 

Mr. Dougherty: The whole proceeding here involves an 
increase in rates to Mississippi River Fuel Corporation. It 
is the natural gas company that would pay the increase in 
rate. So it is vitally interested in that sense. 

The issue will be, of course, for the Commission to deter- 
mine whether the proposed increase represents a just and 
reasonable rate. But as I say, our interest is entirely one 
that the sold purchaser under the contracts and rate 
schedules involved here, not only this one but all the others 
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that your Honor has referred to and many others involved 
in the Woodlawn field, is Mississippi River Fuel Cor- 
poration. 

Presiding Examiner: I understand that all right. The 
only question in my mind is just what are the issues here. 
As I understand it, these companies have filed rate sched- 
ules and they have not been permitted to be filed. Then 
they filed motions in effect for rehearing. Those motions 
were denied. 

Where does that leave us? 

Mr. Dougherty: I think it leaves us on the proceeding 
to determine under Sections 4 and 5 of the Natural Gas Act 
what is the just and reasonable rate to be charged. It is 
that if it is anything. The petition for rehearing, as I 
understand it, was directed to the order of suspension. 
That in no way having been denied, the order of suspension 
still stands. Sometime, under the Natural Gas Act, the 
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duty of the Commission is to determine what is the just 
and reasonable rate. 

Presiding Examiner: You think that was its purpose in 
denying the motion for a rehearing? | 

Mr. Dougherty: I don’t know whether that was or not, 
your Honor. 

Presiding Examiner: It seems to me that issue would 
have been raised by granting the motion for a rehearing. 

Mr. Dougherty: Of course when a suspension is entered, 
then | 

9 | 
the statute provides that you proceed in a Section 4 case 
the same as if it were a Section 5 case initiated after the 
rate schedule is in effect. As I have always understood the 
Act, it is the obligation of the Commission to make a finding 
of a just and reasonable rate the burden of proof in an 
increase being upon the natural gas company that is the 
seller. 

The purpose, I presume, of setting the matter for heat: 
ing is to go forward and make a record upon which the 
Commission can perform its statutory duties. | 

Presiding Examiner: You will be permitted to intervene, 
subject to any action the Commission may take with meaprcs 
to your petition to intervene. 

Mr. Dougherty: Very good. Then on behalf of Missis- 
sippi River Fuel Corporation, William A. Dougherty and 
Henry F. Lippitt, 2d, of the firm of Dougherty & White, 
30 Rockefeller Plaza, New York, New York. 


45 


Mr. Me Entire: Of these ten. 
If the Examiner please, we also desire to have inebr- 
porated by reference a concurrence in Rate Schedule filed 
by Stanolind on March 2, 1955, and the attachments 
attached thereto. 
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Presiding Examiner: How does that appear in the files 
of the Commission? 

Mr. Me Entire: It appears in the files of the Commission, 
your Honor, but I am completely at a loss to know why it 
isn’t in the rate filing. But it isn’t. It is elsewhere located 
in the files. We filed it as a rate filing, and it has been 
otherwise disposed of here. 

Presiding Examiner: Where is it to be found in the files? 

Mr. Jensche: If your Honor please, we are unable to 
locate the letter to which counsel has just referred with 
FPC Gas Rate Schedule No. 31 of Stanolind Oil and 
Gas Company. Where it is, we are unable to state at this 
time. 

Mr. Mc Entire: Let me suggest, if your Honor please, 
that if agreeable, we be allowed to proceed on the basis 
that it will put in its appearance before the end of the case. 
If not, we will simply have to provide another copy. 

Mr. Jensche: We understand it is a letter and it no doubt 
has been treated as correspondence by the filing department 
and therefore is not a part of the schedule itself. 


Sl 


Mr. Jensch: If your Honor please, the staff has directed 
the attention of counsel for the applicant to a letter which 
we believe fulfills a description of the missing document. 
Will you so state? 

Mr. Me Entire: Yes. I am happy to state that the lost 
has been found. If we could just have some understanding 
as to where it is found— 

Mr. Jensch: The document is contained within the filing 
known as Applicant’s FPC Gas Rate Schedule No. 31, and 
is in the rear of that compilation of papers in a separate 
section entitled, ‘‘Percent Interest Letters.’ It is a part 
of Item A. 
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Presiding Examiner: That is in the form of a letter, is 
it? You described it as a concurrence. | 

Mr. Me Entire: If the Examiner please, since there has 
been some misunderstanding about this, maybe we could get 
it all at one place on the record. This concurrence that we 
have been referring to is in the form of a two-page letter 
dated February 25, 1955, and signed by John F. Jones, Esq., 
on behalf of Stanolind Oil and Gas Company. It ig 
addressed to the Secretary of the Federal Power Commis-+ 
sion, and it reads in part as follows: 
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‘¢Pursuant to Clause 1 of paragraph (b) of Section 154.91 
of Order 174-B, Stanolind Oil and Gas Company as oper: 
ator of the jointly owned properties from which gas covered 
by the rate schedule filed herein on October 19, 1954, is pro- 
duced, hereby concurs in and adopts said rate schedule 
including all supplements thereto, as the rate schedule ai 
supplements of all non-operators owning interest in Bo 
jointly owned properties. 

‘¢ Attached hereto as Exhibit A is a list of all persons 
having working interests involved in the sale of natural gas 
covered by this concurrence; B, parties to the operating 
agreements covering the respective jointly owned pro; 
perties; and C, a statement of the respective interests of 
such parties in said properties. | 

‘6o. To the extent that any of said persons or parties 
have heretofore filed or hereafter files for itself or with 
respect to said rate schedule or supplements, or it does not 
desire to concur in or adopt Stanolind’s filings, then this 


concurrence shall not apply to such person or party or to 
its interest in the gas covered by said rate schedule or 
supplements.”’ ! 


That is what we have been talking about. 
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Presiding Examiner: The document described by counsel 
for Stanolind will be described for purposes of this record 
as Item C by reference. 


* * * * 


55 


J. C. Conner 


was called as a witness, and after having been duly sworn 
by the Presiding Examiner, was examined and testified as 
follows: 

36 


Direct Examination 
By Mr. Me Entire: 


Q. Will you state your name and address? A. J. C. 
Conner, Box 1410, Fort Worth, Texas. 

Q. What is your business or occupation, Mr. Conner? 
A. I am an employee of Stanolind Oil and Gas Company. 

Q. In what capacity? A.I am division gas super- 
intendent. 

Q. That is in the Fort Worth division? A. The Fort 
Worth division. 

Q. Not desiring to prolong this but just roughly, can you 
explain what territory that encompasses and what your 
responsibilities in that connection are? A. Our Fort Worth 
division includes all of East Texas, North Texas, West 
Texas, and the Panhandle; New Mexico and Southern 
Colorado. My job concerns the gas sales in that area and 
the operation of all of our gasoline plants in that area. 

Q. That is a substantial area of Stanolind’s operations? 
A. Yes, it is. 

Q. For the record, would you briefly state your educa- 
tional background and training? A.I am a graduate 
petroleum engineer from the University of Oklahama. I 
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have been employed by Stanolind since 1940 excluding 
about four years in the Air Force. 


* * * * * * * * * 
60 | 


Q. Do you have any rough idea about what proportion of 
the Woodlawnfield Stanolind owns? A. You mean area, 
wise? 

Q. In any terms you want to put it. A. We operate 33 
wells in the field. I don’t recall exactly how many outside: 
owned wells there are there, but of course you know our 
interest varies in each well. I would say there must be 
seven or eight outside-owned gas wells. | 

Q. And you operate all the field except the seven or eight 
outside-owned ones? <A. Yes. | 

Q. What is the spacing pattern? A. The gas wells are 
on 640 acres, plus or minus ten percent tolerance. ! 

Q. You say that Stanolind operates all but a very, very 
few of the wells. Of course it does not own all those wells 
exclusively or anything of that sort, does it? A. No, sir. 

Q. Do you have any rough idea as to the extent of Stano- 
lind ownership? A. It would be in the vicinity of about 40 
percent, I should think. | 

Q. Other than Stanolind, the next largest contractor in 
the field is who? ! 
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A. Continental. 
Q. And beyond that, there are a number of others— 
individuals and companies, are there not? A. Oh yes, 
many of them. 
Q. One of those is Gulf Oil Corporation? A. Yes, Gulf 
is one. | 
Q. Let’s first go to the negotiations that led up to the 
execution of this contract, Mr Conner. Can you tell us 
roughly how long those negotiations covered—what period 
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of time they covered? A. ‘“‘N egotiations’’ is rather a 
loose term. You mean how long did we actively try to sell 
the gas or how long did we negotiate this particular con- 
tract? 

Q. I had in mind how long did you try to sell that gas. 
A. I would say we made efforts to sell the gas over a period 
of about two years. Perhaps even longer than that. Of 
course the first well was completed, I think, roughly three 
years before we finally sold the gas. Naturally we were 
interested in marketing the production. 

Q. Just for clarification, at the time of the sale was the 
field fully developed? A. No, sir. 

Q. As a matter of fact, is it probably fully developed 
today? A. No, sir, I wouldn’t Say it is. 
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Q. So there has been a process of new production coming 


in from time to time consistently through the history of the 
field, is that right? A. That’s true. 

Q. In your efforts to locate a purchaser, when was it in 
point of time that you had a fairly firm idea of the rela- 
tive size of the field that you had? A. Our first idea of 
the field which we thought was pretty good at the time, 
pretty firm, proved to be somewhat optimistic. As I recall, 
our first thoughts of the ultimate size of the reserve was 
on the order of 300 billion feet. 

However, subsequent developments showed that we were 
a little bit optimistic about that. There has been quite a 
lot of testimony about it. I think all of our ideas have 
changed over the years. 

Q. What I was trying to do, was not to go into detailed 
engineering of the field. I just simply wondered when you 
decided you had something more than an isolated gas well 
or two, and that you knew you were out to market a size- 
_ able quantity of gas? A. We must have been pretty well 
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fixed in our opinion on the size of the reservior about the 
first of 1950, I would think. Our figures were pretty well 
erystalized then. | 

Q. That was then roughly some 15 months before this 
contract finally was made? 
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A. That is right. 

Q. What potential purchasers did you have for this eat 
A. By ‘‘potential purchasers,’’ I would consider that you 
mean people in the business of buying gas, who were pres- 
ent and have the facilities in the area. Is that right? 

Q. When you go out to negotiate a contract, you screen 
your market as to who you would normally approach or who 
might be legitimately interested in it, or might be expected 
to evidence some interest? A. There were several of them: 
To name a few, there was Tennessee Gas Transmission. 
They were buying gas in a county south. There was 
United Gas, Arkansas Louisiana Gas Company, Texas Gas 
Transmission, Lone Star Gas Company, Texas-Illinois, 
and of course Mississippi River Fuel Corporation. 

We also considered, and very carefully considered, some 
local consumers of gas, that is, local industries. Texas 
Eastern Transmission Corporation was another one. 

Q. With reference to distance, how close to the Wood- 
lawn field were these generally? You don’t need to give 
me each one. A. Mississippi, I think, was the farthest 
removed. As I recall, their line was over at Monroe. 

Presiding Examiner: How far was that? 

The Witness: Monroe? 
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Presiding Examiner: Yes. | 
The Witness: That is about 120 miles, I should think, 
sir. | 
Mr. Me Allister: Might I hear that last answer? 
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(Answer read) 


Mr. Me Allister: To where? 

Presiding Examiner: From the Woodlawn field to the 
point where Mississippi would receive the gas, as I under- 
stood it. 

Mr. McEntire: Where they were located, the nearest 
point on the Mississippi line at that time. 

The Witness: United’s line was just south of Marshall. 

Presiding Examiner: How far would that be, then? 

The Witness: That is about ten miles, I guess. The 
other lines were in Carthage, of course. Tennessee was 
buying at Carthage. 

Presiding Examiner: How far is that? 

The Witness: I just couldn’t tell you offhand, I have 
driven that road many times. I would say it was within 
50 miles. 


Mr. Me Allister: Mr. Me Entire, would you mind if I 
clear up one point right here? 

Mr. McEntire: Go right ahead. 

Mr. Me Allister: You say ten miles from the outer limits 
of the field, or ten miles from a central point in the field? 
Where is the beginning of it? 
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The Witness: Ten miles from a central point on the 
Sally Mae Lane lease. 

Mr. Me Allister: The 120 miles you referred to do 
Mississippi River’s field or Mississippi River Fuel’s then 
existing line in the Monroe field was 120 miles from that 
same point approximately? 

The Witness: Yes, sir. 

Mr. Me Allister: I wanted to get that beginning point of 
measurement. 


18 





| 
| 


(72) 


By Mr. Me Entire: 


Q. What is roughly the geographical limits of the field? 
How big a spot of territory are we talking about here, so we 
will know with some degree of definiteness? A. We haye 
got a map here of the field that shows the size of it.' I 
would say the gas area is roughly 30,000 acres. It varies 
in width. As a matter of fact, it is a rather elipical- a 
field. 

Mr. Me Allister: You say you have a map? 

Mr. Mc Entire: Yes, we are going to introduce a map in 
due time. 


* * 


By Mr. Me Entire: 


Q. How many of them did you contact? A. We dis- 
cussed the sale with Texas Eastern, Arkansas Louisiana 
Gas Company, United Gas, Mississippi River Fuel Cor- 
poration, Texas Gas Transmission, Lone Star Gas Com- 
pany, Tennessee Eastman. 

Mr. Me Allister: What is the last one? 

The Witness: Tennessee Eastman. Did I name Texas 
Eastern? | 


By Mr. Me Entire: | 


Q. I don’t know. Did you? Did you intend to? A! 
Yes, I intended to. | 
Q. Did you have discussions with them? A. Yes, sir. 
Q. Then you canvassed the field pretty well. I didn’t 
notice that you said Texas Illinois that you had any con- 
versations with. A. I don’t recall having discussed it with 
Texas Illinois at the time. | 
Q. Did you participate i in these negotiations personally 
I don’t mean in talking to every one of these, but did you 
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follow the thing actively through the course of the nego- 
tiations 
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and sale? A. Yes, sir. 

Q. In some of them, at least, did you actually sit in on the 
negotiations? A. Yes, sir. 

Q. Would you say that was true of all of them or at least 
most of them? A. Yes, sir. 

Mr. Me Allister: Mr. Me Entire, it is going to save a lot 
of time if I ask: Did he negotiate only for Stanolind, or for 
everybody? 


By Mr. Me Entire: 


Q. What about that? Who were you negotiating for? 
A. For Stanolind. 

Q. The contract you were attempting to draw was for 
Stanolind only?) What about Continental? A. Continental 
was in on the negotiations for themselves. 

Q. As to the other persons in the field, you were not at 
that time acting for them. Is that right? A. In a manner 
of speaking we were. Naturally as operators of the prop- 
erties, it was our responsibility to make as good arrange- 
ments as possible for the disposition of the production. 

Q. Then the operating agreement in the field had been 
entered into prior to these negotiations or during the course 
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of them? A. There were operating agreements. There is 
an operating agreement on each unit. Some of those 
were in effect at the time. 

Q. Then with respect to those you also were acting for 
those non-operating leaseholders. A. Only to the extent 
that we were obligated to do so under the operating agree- 
ment. We had no right to sell their share of the production. 
However, we did have an obligation to develop the best 
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possible terms, which they could consider and accept ‘i 
reject as they chose. 

Q. You were then conscious of that obligation as you 
negotiated? A. Oh, yes. | 

Mr. Mc Allister: There is one point that would clear it 
up a good deal right there so we wouldn’t have to come 
back to it, Mr. McEntire, and that is this. You were under- 
taking at that time to dispose of the then estimated reason- 
able production of the field. That was the volume of gas 
you were talking about in your negotiations? 

The Witness: I am sorry, sir. I don’t quite understand 
the question. 

Mr. Me Allister: What volume of sales were you talking 
about in your negotiations? | 
The Witness: In the negotiations we contemplated that 
the | 
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field would be easily capable of producing 25 million feet 
per day—that is, as a minimum, We recognized at the tirne 
that 25 million also be gas from other people’s prop- 
erties—for example, Continental. We also recognized that 
many individuals who own an interest in the gas would not 
make their own gas contract but would look to us as opera- 
tors to dispose of their production. | 
Mr. Me Allister: Could you answer the question? In 
your negotiations what was the volume of gas you were 
undertaking to negotiate for? 
The Witness: We contemplated 25 million would be te: 
duced as a minimum. | 
Mr. Mc Allister: It was that amount you were under- 
taking to dispose of? | 
The Witness: From the entire field, yes, sir. 
Mr. Me Allister: That was the subject matter of the 
discussions in your negotiations—25 million a day? 
The Witness: Yes, sir. 
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By Mr. Me Entire: 


Q. Let me ask you if it is customary in situations of this 
kind to have as long or large or as imposing a list of 
potential buyers as you seem to have had for this Wood- 
lawn field? A. No, sir, it is very unusual. 

Q. You don’t ordinarily have that many folks who would 
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be in position to possible take it. Is that what you mean? 
A. That is what I mean. 

Q. Was there any element other than the proximity of 
the pipelines to the field that made this somewhat more 
attractive to potential buyers than other sales? A. Oh, 
yes. Its attractiveness derived from, one, its geographical 
location; two, the size of the reserve; and three, the very 
nature of it. 

Q. Let’s take the geographical location first. With re- 
spect to the market served by, let’s say, Mississippi River 
Fuel—because that is the one you ultimately dealt with— 
where is this reserve with respect to the reserves on the 
Gulf Coast? A. It is a good 200 miles north of the Gulf 
Coast. 

Q. And the market area of Mississippi River is generally 
where? A. In St. Louis, I understand. 

Q. Then is it proper arithmetic to say this reserve was 
approximately 200 miles closer to St. Louis than an average 
point on the Gulf Coast? A. Yes, sir. 

Q. Of course that would vary where on the Gulf Coast we 
are talking about. But, in other words, this would be a 
somewhat shorter haul. Is that right? A. That’s true. 
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Q. What other elements made this in your feeling attrac- 
tive merchandise? A. It was a new and large gas reserve, 
new in that it had never been produced. The original and 
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recoverable reserves were there, in no wise depleted, in 
other words. Secondly, it was a gas condensate reservoir 
which lent itself very well to the type of fluctuating demand 
that a gas company finds it necessary to have connected to 
its line in order to accommodate peak loads, and so forth. 
Presiding Examiner: What do you mean by gas con 
densate? | 
The Witness: I mean a reservoir that contains the fluid 
which will liberate or condense out liquids on reduction of 
pressure. 
Mr. Me Allister: What you mean is that it is primarily 
a gas field where the product comes out as gas, but in asso- 
ciation with that gas there are certain heavier hydrocarbons 
which, with a reduction of pressure, drop out through a 
separator or gasoline plant? | 
The Witness: Yes, sir. However through a eee 
plant it wouldn’t be condensate. 
Mr. Me Allister: It wouldn’t necessarily be condensate, 
but through a separator it would be condensate. 
The Witness: Very correct, sir. 
Mr. Me Allister: Nevertheless it doesn’t impede the 
processing of the gas through a gasoline plant if one is 
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decided to be constructed. 
The Witness: No, sir. 


By Mr. Mc Entire: 


Q. That characteristic of the field, I take it, gives more 
flexibility in meeting delivery demands. Is that correct? 
A. Yes, sir. | 

Q. Than if you had casinghead gas, for example? . 
Yes, sir. 

Q. In your negotiations with these parties, what was the 
determining factor in so far as Stanolind was concerned as 
to with whom they would make the contract? 
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Let me withdraw that and put it this way, to shortcut 
just a little bit. Was there in all respects here arm’s length 
bargaining between the parties as we normally talk about 
that, or were there any inside deals for somebody to be 
favored over somebody else? A. No, sir. On the contrary, 
it was a very closely held negotiation. I don’t think any 
of the other potential purchasers knew the terms of any 
offer made by some of their competitors. 

Q. And various offers were made and were considered, 
were they? A. Yes, sir. 

Q. And the Mississippi River one was accepted? A. 
Yes, sir. 
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Q. Why? A. For various reasons. The value that they 
placed on the production was of considerable importance. 
The facilities that they were prepared to install; the mode 
of operation that they contemplated; the reservations 
they permitted us in the conduct of our business; the fact 
that Mississippi was a new competitive element in that 
particular trade territory was advantageous. 

There were many factors which went into our selection 
of Mississippi as the buyer of the gas. 

Q. In connection with the single factor of price alone, 
were there other offers that were as good as or sub- 
stantially as good as, or close to, the Mississippi offer? 
A. Yes, sir. 

Q. In connection with those negotiations, do you think 
you tested the market and found out what the economic 
value of that gas to potential purchasers was? A. Yes, 
Sir. 

Q. Do you think you sold it at or approximately near 
that market? A. I am not sure J understand your question. 
Do you mean do I think we realized the worth of the 
production? 
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Q. No, although I don’t mind having you answer that 
if you care to. But that wasn’t quite what I was getting 
at. I wondered if you felt the contract which you 
ultimately arrived ! 
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at represented a fair appraisal of the market value of 
that gas at the time and place where it was available and 
being sold. <A. No, sir. | 
Q. What do you tink it represented, then? A. I don’t 
think we realized the market value or the worth of the 
production by the contract that we sold it under, no, sit. 
We encountered what amounted to a ceiling on the value 
that potential purchasers placed on the reserve. I believe 
it was the opinion of our management that other 
extraneous factors forced us to dispose of the gas in the 
manner that we did at the time we did. | 
Q. With respect to this ceiling that you talk about, did 
any potential purchasers tell you of any situations which 
barred them from making bids in greater amounts than 
they did? A. Oh, yes, as I recall two of them were frank 
to admit that they were prepared and would pay more for 
the gas if it were not for the fact that this particular 
field was in what they call their favored nations area, and 
to increase the price in line with their own opinion of 
its worth would have the effect of escalating the price that 
they had to pay for gas purchased from other fields. 
Mr. Me Allister: May I hear that answer? 
Mr. Me Entire: Yes. I wish Mr. McAllister would hea 
that answer. 
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Presiding Examiner: Read it. 


(Answer read.) 








(81) 


Mr. Me Allister: You were undertaking to paraphrase 
what you think they said and not to quote them? 

The Witness: Oh, yes, sir. It would be very difficult 
to quote them after all these years. 

Mr. Me Allister: That is what I figured. That is your 
recollection in paraphrase of— 

Mr. Me Entire: Just a minute. 


By Mr. Me Entire: 


Q. Did they or did they not tell you that the favored 
nations clauses in their other contracts prevented them 
from giving you as much as they otherwise would? A. 
Yes, sir, they told me that. 

Q. Is there any doubt in your mind that they told you 
that? A. No, sir, none at all. 

Q. Were there any other ceilings, the effects of which 
you felt in these negotiations? A. I am not sure I under- 
stand what you mean. Do you mean compulsions to sell 
the gas? 


Q. No; the limits of the amounts that you got. 

Mr. Me Allister: May I hear that question, please? 
Presiding Examiner: Restate the question, please. 
Mr. Me Entire: I will restate it. 
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By Mr. McEntire: 


Q. A moment ago we were talking about the effect of 
the most favored nations clauses on some of the potential 
buyers, and you felt you didn’t get the full value and we 
were talking about why and we just discussed one of them. 

Is there any other element that comes to your mind that 
operated as a ceiling on the amount which you could get for 
that gas? A. Yes. This field is situated in an area that is 
historically a low-priced gas area. I think that that had 
something to do with the value that was placed on it. For 
example, had it been located in the Gulf Coast, in an area of 
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very large gas reserves or reserves even of this size, it 
might have found itself in a higher priced geographical 
area, I would say. 

Q. Mr. Conner, in connection with the contract which you 
did work out, was there some ceiling placed upon the seca 
escalations? <A. Yes, sir. 

Q. What is that ceiling? A. 16 cents. | 

Q. How was that figure arrived at? A. That was 
Mississippi’s ceiling imposed, as I recall, in the drafting of 
the favored nations clause. They stipulated that they had 
to have some certain ceiling on the price under. 
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the favored nations clause because they were in a position 
to buy gas at another point, and it would be manifestly poor 
business for them to agree to a contract which could result 
in a price higher than the price of gas that was available to 
them at the time. 
Q. And they calculated that so that came out to 16 cents? 
Is that the situation? <A. Yes, sir. ! 
Q. The contract was finally effectuated and entered into 
on April 3, 1951. Is that correct? A. Yes, sir. 
Q. And is that the contract which is on file here and which 
you heard this morning being referred to and presented 
in evidence by reference to the filing of same with the Com- 
mission? A. Yes, sir. 
Mr. McAllister: There you are referring to Rate Sched: 
ule No, 31. Is that right? | 
The Witness: I believe that was the reference, yes, sir. 


By Mr. McEntire: 


Q. Mr. Conner, with respect to this answer you gave just 
a moment ago concerning the limit on the escalation clauses 
or on the most favored nations clause of 16 cents, you said 
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they would be able to buy gas at another point, I believe. I 
think we didn’t mention what that point was. 
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A. That was at Monroe. 
Q. Monroe is located, of course, in the State of Louisi- 
ana, is it not? <A. Yes, sir. | 

Q. What was the determinant of the 16 cents? Did they 
say what they could buy it for in Monroe? A. Yes, sir. 
As I recall Mr. Terry’s conversation at the time, they 
told us they could buy gas at 18 cents in Monroe. 

Q. Monroe was somewhat closer to their market and was 
on their then existing line. Is that right? A. Yes, sir, 
that’s true. 

Q. Then the 16 cents top limit in Woodlawn was set by 
the 18-cent limit in Monroe. Is that what you are testifying 
to? A. Yes, sir. That was Mississippi’s limit. 

Q. And it would relate, of course, then to the cost of 
maintaining a line and taking the gas that much further. 
A. Yes, sir. 

Q. The 2-cent differential arose that way, did it? A. 
That was their number, yes, sir. 

Q. Referring back to Exhibit No. 1, a map of the field, 
the heavy solid lines on the squares are the lease lines. Is 
that right? The dotted lines are the gas unit lines, and 
the solid single lines not being square or forming 
areas are the gathering lines. Is that right? 
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A. Yes, sir. 

Q. And the wells are marked in each case, are they? 
A. Yes, sir. 

Q. The sales are made where? A. At the wellhead. 

Q. The gas is then gathered by the purchaser? A. Yes, 
sir. 

Q. In your contracts you have preserved, have you not, 
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the right to the benefit of the liquid hydrocarbons in that 
gas? <A. Yes, sir. ! 
Q. You previously testified that the Woodlawn Process- 
ing Corporation operates a gasoline plant in the field. Is 
that right? A. Yes, sir. | 
Q. Whereabouts is that plant located? A. It is near this 
point that we discussed a while ago on the Lane lease. | 
Q. In the Britton gas unit? A. Yes, sir. | 
Q. Under your operating arrangements with the Process, 
ing Company, what do they receive for their services? A. 
21 percent of the value of the products recovered from 
the gas. | 


* * # * * ¥ * * * 
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By Mr. McEntire: 


Q. Some mention has been made, Mr. Conner, of the 


situation with Gulf. Do you know where in the field the 
interests of Gulf are? A. Yes, sir. Gulf has an interest in 
four gas units. There is the Young gas unit and the Hen- 
derson, Highland Lake and the Draschil. | 

Q. Are all of these Stanolind operated units? A. Yes, 
sir. Gulf may have an interest in some outside operated 
units. I wouldn’t know about that. ! 

Q. But in so far as these that you have testified about 
that you know, they are all Stanolind operated property? 
A. Yes, sir. | 

Q. Does Stanolind collect from Mississippi River Fuel 
for Gulf? <A. Yes, sir. 

Q. And remits the proceeds to Gulf, do they? A. Yes, 
Slr. 

Q. And the Gulf gas that is sold from those units is 
produced right along with the Stanolind gas and other gas 
is part and parcel of the total gas deliveries to Mississippi 
River Fuel? A. Yes. Gulf owns an undivided interest in 
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the gas that comes out of the ground. I wouldn’t say it is 
produced right along with it in the sense that it is set apart. 
It is 
108 

the production and they own a percentage of it. 

Q. The Gulf interest, just to get that straight for the 
record, is just a percentage of those four units you have 
described? <A. Yes, sir. 


By Mr. Me Entire: 


Q. If you had another Woodlawn today, do you think 
that a 13.5 cent price for that gas would be such that you 
could sell it? 
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A. Unquestionably. 


Q. What? A. Unquestionably we could. I wouldn’t ad- 
vise it be sold at that price, though. 

Q. You wouldn’t advise it be sold at that price? A. 
No, sir, no more than we have sold it at the price that 
is presently authorized to be paid. We sold it at a series 
of prices. We sold it under a contract, as I said a while 
ago, that embodied a lot of features—all of which meant 
something to Stanolind. 

All of them were important to us in varying degrees. 
The price that happens to be prevailing now and the price 
that you named—13.5 cents—is set out in the contract. But 
that is not the price of the gas. That is the price that we 
were to be paid per Mef over a fixed period of time. 

Q. In connection with this sale as you negotiated it, did 
you consider the whole range of prices you were going to 
get throughout the life of the contract or any given one or 
more of the steps? A. We very definitely considered the 
whole range of prices. We considered not just our arith- 
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metic average prices but the weighted average prices. We 
went to great lengths to forecast the rate “of production 
from this field over the years. ! 

Admittedly we were making educated guesses, but we felt 
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that that was the only way we could arrive at the value that 
was being placed on the gas by the potential purchasers. 
That evaluation was made on Mississippi’s offer as well 
as on other offers. They were all plotted up and graphs 
were drawn. I remember them quite well, what the values 
would be. 
Furthermore, we assigned values to other parts of the 
contract such as point of delivery, measurement base, meas- 
urement conditions; the fact that Mississippi stood ready 
and willing to put in a 2500 pound gathering system there, 
which was very important to us because it bore heavily 
on the question of cycling. If we went cycling, we wone 
need that kind of gathering system. 
All those factors had very definite values to us and they 
were assigned values. | 








Cross-Examination 
By Mr. Voight: 


Q. Mr. Conner, you stated a while ago there were some 
six or eight different pipelines or possible purchasers that 
Stanolind had some contact with. Did Stanolind initiate 
those contracts or did the pipelines initiate the contracts, 
or do you know? A. Yes, I know. It worked both ways. 
In some instances we initiated the contracts, and literally 
asked the people to buy the gas. In other cases they came 
to us. | 
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Q. Stanolind was not representing Continental in those 
negotiations, were they? A. No, sir, neither then or now. 

Q. You stated a while ago there is an operating agree- 
ment for each of the various units in the field. Is that 
correct? <A. Yes, sir. 

Q. Under those operating agreements, does Stanolind, 
if it is the operator, have the right to sell anybody’s gas 
except Stanolind’s? A. Only for a period up to and not 
in excess of one year, and only in the absence of their elec- 
tion to take it themselves. 

Q. In other words, it is necessary to operate for 
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Stanolind to move the gas for short periods. Is that right% 
A. Yes, sir. 

Q. And when Stanolind executed a contract of April 3, 
1951, Stanolind was selling Stanolind’s gas. Is that right? 
A. Yes, sir. 

Q. And nobody else’s? A. No. They couldn’t sell any- 
body else’s gas. 

Mr. Me Allister: You can put those year terms end to 
end and make a lot of them. 

The Witness: Yes, but you can’t commit yourself to 
do it. 


By Mr. McAllister: 


Q. Is there in the Woodlawn field, you might say, an 
ownership of individual wells by the lease owners or what- 
ever you want to call them, within one of these units? Do 
they own the well in that unit? Who owns the well, so 
to speak? 

Take, for instance, Lake No. 4, we are talking about 
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there. Who owns that well? A. That well is owned 50- " 
by Stanolind and Continental. 
Q. Looking at Item C we were referring to this phneningl 
which Mr. Dougherty asked you about, is that the one 
shown on page 2, numbered 94233? A. Yes, sir. | 
Q. Where they own it 50-50? <A. Yes, sir. | 
Q. In these other units, would the percentage shown— 
take right above the Lake Unit on page 2 of Item C, you 
have the Slaughter Gas Unit B, No. 104024. <A. Yes, sir. 
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Q. Is the percentage ownership of the well on that area 
or that unit what is shown percentagewise there on that 
sheet? A. I didn’t get the question. Are you asking if 
these percentages over here are the percentage of owner- 
ship of these individuals in the Slaughter Unit B? | 

Q. Yes, sir. A. Yes, sir. 

Q. In the well? A. In the unit. | 

Q. That includes the land, the surface, the substructure, 
and the facilities that are installed to, you might say, take 
the gas out of the substructure? Is that right? 

Mr. Voight: If the Court please, Continental objects 
to that as calling for a legal conclusion of a witness who 
obviously is not a lawyer but an engineer and has no legal 
training whatsoever. | 

Mr. McEntire: Stanolind joins in that objection. 

Mr. Voight: The ownership of the lands and leases is 
settled by Texas law. We stipulate with Mr. McAllister 
that the percentages of interest set out in Stanolind’s Item 
C so far as we know is the correct percentage of undivided 
ownership in each unit, and the production from such unit, 
the well on such unit. | 

Mr. McAllister: And all facilities on such unit? | 

Mr. Voight: Excuse me just a minute. That question of 
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facilities, all production facilities on such unit, we don’t 
know what it means. But when it comes to talking about 
the surface of the land and the land itself, that frequently 
belongs to somebody else and is not covered by the mineral 
interests. 

But as far as Continental Oil Company is concerned, we 
would stipulate that the undivided interest set out in Ex- 
hibit C for each unit and the well and the production there- 
from and the leasehold interest therein, and the production 
facilities in connection with the particular unit well up 
to the point shown on Exhibit 2 and which is labeled the 
terminus of the three-inch piping, is owned in the per- 
centages set out. 

Mr. Jones: Stanolind would so stipulate, too. 

Mr. Voight: Mississippi has no objection? 

Mr. Dougherty: We accept that, of course. 


* * * 2 * * * 
177 


Presiding Examiner: Put it on the record. 

Mr. Voight: The reason that Continental rose to object 
is because in Texas we have the theory of ownership of 
minerals in place, and in about 99 percent of the instances 
where we have producing properties, the leasehold right 
or the right to explore, develop and take those minerals, 
is divorced from the actual ownership of the surface in fee. 
That is something that an engineer such as our witness 
might not understand. 

He certainly is not qualified in a lawyer’s opinion to 
express an opinion on that question of severance of mineral 
ownership from the field. 

But I do wish to ask on the record whether the stipulation 
which we have made is satisfactory to Mr. McAllister? 
That doesn’t mean he agrees to it, but is that satisfactory 
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or does he want us to stipulate something else that may 
save some time? ! 

Mr. McAllister: Before I agree to it, I want this witnes 
to agree to what is his understanding of this exhibit a 
he has put in. 
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By Mr. McAllister: 


Q. Is that your understanding of this percentage owner- 
ship here? <A. Yes, sir. 


* * P * * * 


By Mr. McAllister: 


Q. On your Exhibit 2, you show there at the point that 
Mr. Voight referred to ‘‘Terminus of S. O. and G., 3-inch 
Piping.’’ Is that S. O. And G. piping, or does that belong 
to the lease? A. Part of it is Stanolind and part of 5 
belongs to other people. 

Q. Which of it belongs to Stanolind? 

Mr. McEntire: I object to that. | 

Mr. McAllister: He says it belongs to Stanolind. If 
they own it in undivided interest— | 

Presiding Examiner: Can you answer the question? 

Mr. McAllister: Yes, he can. | 

The Witness: He asked me which part of it belongs to 
Stanolind. We own a percentage as set forth in this exhibit. 
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I can’t split out the molecules and paint some of them green 
and some of them red. | 

Mr. McAllister: Mr. Examiner, nobody asked the witness 
that. The matter here showing that is the terminus of 
S. O. and G. 3-inch piping is not correct because the owner- 
ship lies in the unit owners according to these percentages. 
Isn’t that right? 
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The Witness: It doesn’t say that Stanolind owns all 
of it. It says it is the end of ours. 
Mr. McAllister: You just own the end, all right. 


By Mr. McAllister: 


Q. But the ownership of that piping down to that point 
and all of the facilities from that point back to the well 
and the wellhead and the fixtures there are owned in the - 
percentage that is shown in Item C in this record, accord- 
ing to the percentage therein shown for each individual 
gas unit? <A. Yes. 


180 
By Mr. McAllister: 


Q. No, I mean in the Woodlawn field by some other oper- 
ator in there, from one of these 16 wells that you referred 
to, not operated by Stanolind. 

Limiting it to that, I am merely trying to find out if we 
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go into any of these wells or any other thing, if we are 
going to have to look for some distinctly different type of 
installations. A. There are distinctly different types of 
installations. 

Q. In that field? A. Yes. 

Q. You stated this morning that Mississippi could close 
in if it elected to do so, the production from any particular 
well. By reference to your Exhibit 2, will you explain 
how that would be accomplished? A. It could be accom- 
plished by closing a valve on their line downstream over 
here, 

Q. I said referring to Exhibit 2. A. This thing here? 

Presiding Examiner: Yes, that’s it. 

The Witness: It wouldn’t be on this exhibit. We haven’t 
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shown a valve here on their line. But I said they could 
close a valve on their line which is the gathering system. 


* * * * % * * * * | % 
f 
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Q. What was the date of initial service to Mississippi 
River Fuel, if you know? <A. I don’t remember the ona 
calendar day. 

Q. Can you give me the year and the month? A./I 
believe it was November of 1951. | 
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By Mr. McAllister: 


Q. Would you know at what time you first charged the 
13 cents? A. No, sir, I don’t recall. You mean the time 
we first got the 13 cents? 

Q. First got the 13 cents from Mississippi. A. I don't 
know. | 

Q. Let me go back. Certainly on June 7, 1954, you 
were receiving the 13 cents. A. I believe that is right, 
yes, sir. | 


Q. You stated that in evaluating the price in your con- 
tract for sale to Mississippi you took into consideration 
various elements other than just a dollar and cents per 
Mef figure stated. A. Yes, sir. | 

Q. In other contracts with which you are familiar and 
which you have negotiated, would varying terms and condi- 
tions specified in the contract also as a general rule vary 
the dollars and cents price from that that would be stated 


in just dollars and cents in the particular contract? A. 
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Certainly. Other factors in the contract influence the value 
of the production to the producer. 

Q. Would you in every contract have to take those into 
consideration in, you might say, weighing the price in one 
contract as compared to another? A. Yes, sir. 


185 
By Mr. McAllister: 


Q. We will go on, because you made your answer clear. 
But you are not implying here that others in negotiating 
for the gas didn’t know who was interested in buying gas 
from a particular field? A. We did everything we could 
not only to keep their identity secret, but certainly the 
terms of their offers. 

Q. You always do that? 
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A. That is our policy, yes, sir. 

Q. And they don’t talk among themselves, or do you 
know? A. What they say among themselves is their busi- 
ness. I don’t know. 

Q. When all is said and done, when gas is for sale and 
there are pipelines in the vicinity of the field, it is a well- 
known fact that all are interested in the purchase of that 
gas, is it not? A. No, sir, it is not a well-known fact. As 
a matter of fact, they are not all interested. In fact, many 
of the people who we thought should be interested in buy- 
ing this gas refused to make us an offer for it. We were 
trying to sell the production to save the leases. We were 
forced to sell it. 

Q. Was this distress gas? A. How do you define ‘‘dis- 
tress gas’’? 

Q. If you had a gun at the back of your head and had to 
get rid of it or lose the leases. A. We had a leaseholder 
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standing behind us saying ‘‘We are going to terminate 
your lease if you don’t get us some royalty money.’ | 
Q. Over what period of time were these negotiations go- 
ing on? When did they begin and when did the contract 
finally culminate in signing? A. The contract was finally 
signed on April 3, 1951. I think we were in substantial 
agreement by January or February 
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of that year. 
Q. When did you begin negotiations? A. With whora? 
Q. For the sale of the gas in the field? With anybody? 
A. We first started with Arkansas on a three-year Centre n 
along the latter part of 1949, I recall. 
Q. Are you talking about in December? A. I would sy 
late in 1949. We had the well out there, the first well, and 
it was apparent to anybody who wanted to see it—its very 
presence was an advertisement for sale. Arkansas Louisi- 
ana Gas Company was not interested in buying gas from 
one well. 
Q. In the latter part of 1949 there was only one well 
there, is that right? A. No, sir. I don’t remember how 
many wells we had in the latter part of 1949, but I do re- 
eall that we had 18 completed shut-in gas wells in Wood: 
lawn before we were able to complete a contract. 
Q. Didn’t you begin trying to sell the gas on the fist 
well when it came in? A. We would have liked to sell it, 
yes, sir, but only on a short-term basis. | 
Q. When was that well completed, the first one? A. I 
don’t remember, sir. | 
Q. 1946? 





188 | 
A. You know it? 

Q. No, I am not sure, but I think it was 1946. Will you 
verify the fact? A. No, sir. 
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Q. Can you verify it from records. I would like to have 
it in this record. A. I might be able to find the completion 
date on this map. 

As I recall, the discovery well in this field was our 
Slaughter Gas Unit A, and this map reflects that it was 
completed October 28, 1947. 

Q. And the other wells followed along in reasonable suc- 
cession? <A. Yes, sir. 
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Q. You stated that you had a number of written offers 
for the purchase of the gas, or some offers—I am not at- 
tempting to put in your mouth how many—for the purchase 
of this gas before you sold it to Mississippi. A. Yes, sir. 

Q. Those are a matter of record with Stanolind Oil and 
Gas Company? A. They were at one time. I don’t know 
whether they are now or not. 

Q. Likewise, the economic evaluation of the different 


provisions of the contract as related and determined by 
analyses were matters of reports prepared in some one of 
your offices for your consideration? A. Yes, sir. 


Q. By whom are they ordinarily prepared? An econom- 
ies department of the organization? A. At that time they 
were prepared by me. 

Q. You made the evaluation? A. Yes, sir. 

Q. Is that still the practice, that you or someone in like 
position makes that evaluation? A. Of course we evaluate 
every deal that comes up by one means or another. 

Q. I mean by reports reduced to writing which places a 
relative relationship and value on the various provisions. 
A. Yes, sir, when we are selling gas on a 20-year term, we 
look at how much money we are going to get over the 20- 
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year term and we look at how much gas is going to be Bold 
at each price increment over a number of years. 

We determine an average value and we try to equate that 
value to other offers that have been made. In other words, 
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the decision is made on the 20-year price, not the beginning 
price, the ending price or the middle price. It is based on 
a weighted average value. | 
Q. Weighted average price? A. Value. 
Q. In other words, do you discount the price down the 
road to reflect interest in the earlier years in valuing the 
relative provisions of the contract? A. Not all the time. 
Sometimes I do; sometimes I don’t. | 
Q. To be accurate, you would have to do it. A. Not nec- 
essarily. You can be accurate without it, if you assume the 
same volumes are going to be produced at the same time 
under the two different proposals. 
Q. At the same time, but I am talking over a 20-yedr 
period you would have to do it. A. That is what I am 
talking about. | 
Q. In comparing it with another one where they had 
equal terms and equal volumes, then to make a direct com- 
parison you would not need it. But if you had varying 
periods at different prices, then you would have to do it? 
A. Correct. 
Q. You say in your disposition in the sale of gas, you 
give no consideration whatsoever and do not know what 
the production department has by way of outlay in any 
particular producing area? 
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A. Correct. 
Q. To the extent that consideration is given to that, 
it is at some higher level where the records or reports of 
the production department would be pulled together with 
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your recommendations or reports and some final decision 
made? A. Yes, sir. 

Q. Does it happen that at times at that level they turn 
down a deal that you have recommended? A. Yes, sir. 

Q. You stated this morning you never had any instruc- 
tion on price. You are in sufficiently close contact with 
other departments of your organization and the general 
feeling that you don’t have to get that kind of instructions. 
You just sort of have a feeling about what they would be 
interested in, don’t you? A. No, sir. No, sir, that is 
not the case. 

Q. You sell enough gas to know that they follow in 
various areas a rather definite relative price range in a 
particular area, and that would certainly not be below a 
certain floor. You know that? A. No, sir. 

Q. You would go below that floor if you thought it was 
desirable? A. I certainly would, and there is no such 
thing as a floor. 
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Q. Or a ceiling either? A. No, sir. 
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Q. The common stock or the controlling interest of 
Stanolind Oil and Gas Company is owned by whom, if 
you know? A. Standard Oil of Indiana. 

Mr. Jones: We would be glad to stipulate that it is a 
wholly-owned subsidiary of Standard of Indiana. 


By Mr. McAllister: 


Q. Do you know whether Mississippi River Fuel Corpo- 
ration at the time its contract was negotiated, was owned 
or controlled by anyone other than a general group of 
stockholders? A. No, sir. 

Q. You don’t know? A. No, sir. 
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Q. You don’t know whether Mississippi River Fuel 
Corporation at that time might have been owned by 
Standard Oil Company of Indiana? A. I would say no 
to that. 

Q. You don’t know? A. I said no. 

Q. What? 
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A. No, we did not own any part of Mississippi at that 
time. 
Q. Standard Oil of Indiana did not? A. That’s right. 
Q. At that time? A. That’s right. 
Q. When did they dispose of their interest in it? A. I 
don’t think they ever had an interest in Mississippi. 
Q. Do you know? A. No, sir. | 
Q. You say you didn’t know whether they ever had 
any interest in it. But you say in 1951 when this contract 
was signed, you know that they had no interest in Mis- 
sissippi. A. That’s true. | 
Q. How do you know that, then? A. Because I had a 
list of all the companies that Indiana owned any interest in. 
Q. You did have a list? A. Yes, sir. 
Q. Who gave you that? A. It is issued in the comipeal 
as a matter of policy. | 
Q. It is issued in the company to its officers or employees? 
A. Yes. It is also issued publicly. It is published in, | 
think, a little pamphlet called ‘‘Gas Facts’’ that shows 


197 


what companies own interest in each other. 
Q. Did you examine that ‘‘Gas Facts’’ to determine who 
owns or controls Mississippi? A. No, sir. 





| 
* * * * * * * * * i 


Mr. Jones: Were you contending that there is an affilia- 
tion, Mr. McAllister? 
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Mr. McAllister: I am trying to develop facts on this 
record from which some conclusion in that regard might 
be drawn because you went to great lengths yesterday to 
show it was arms’ length bargaining and I don’t know 
whether it was or not. 

I don’t know what other elements would enter into a 
determination of that fact. Certainly these would be rele- 
vant factors to be taken into consideration. I want to be 
as helpful as I can. 


By Mr. McAllister: 


Q. There is one matter more, another subject I want to 
get into, but I think I will wait until the noon recess 
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for that. But on Exhibit 1 I wish you could indicate, if 
you would, just what facilities on that map belong to 
Mississippi River Fuel, if they can be not identified by 
pointing out each line, but how are they shown? A. I 
believe all the lines shown on this map belong to 
Mississippi. 

Q. Not all the lines, of course. There are dotted and 
dashed— A. The pipelines—that is what we are talking 
about, isn’t it? 

Q. There is no legend on the map. I would like to have 
you state on the record how they are shown on here in 
a way that somebody else not familiar with this hearing 
and being here and hearing you talk, would be able to 
look at the map and know what are pipelines and what 
are not. A. The solid lines connecting the wells. 

Q. In other words, to put some intelligible words in 
your answer, the solid lines extending from what are 
designated or indicated by this symbol ordinarily indicating 
a well, which is a circle with prongs on it like a cog wheel, 
that would be a well, is that right? Or is that not correct? 
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A. I think the symbol used here is that which is standard 
in the oil and gas industry to depict a gas well. 

Q. You will find in the Wilder Gas Unit, which is walked 
17 on here, a symbol which is somewhat different and | 
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not connected to any of the gas lines; is that an oil well? 
A. No, sir, that is a gas well at the arecentt time. 
Q. It is not connected to any gas line as shown on this 
map? A. No, sir, it isn’t. | 
Q. Is it closed in? A. No, sir. The Wilder is producing. 
That is a sick well. It is out from under the Mississippi 
contract. It doesn’t qualify as an economic well. | 
Q. So that is why it isn’t shown as being connected here? 
A. That’s right. | 
Q. But the solid lines by and large represent pipelines? 
A. Yes, sir, gathering system. 


* ” * 


By Mr. McAllister: 


Q. We were talking about the percentages that are a 
forth on Item C to which you referred this morning, Mr. 
Conner, in answering certain questions put to you by Mr, 
Dougherty. What was the source of those percentages 
that are recited in there? How were they determined? 
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A. They were determined by the contribution of the various 
owners of the units to the unit itself. | 
Q. Is there a unit agreement between the parties? A, 
Yes, sir. | 
Q. Wherein those percentages are specified? A. Yes, 
sir. 
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Q. Are those agreements between the parties, in so far 
as there are provisions other than the percentage related 
to each, identical in all these units? A. I can’t answer 
that. I don’t know. I would assume that they are sub- 
stantially the same, but I don’t know. 

Q. Where you are the operator, there would be 33 
different unit agreements? A. Yes, sir. 


* * * * * * * 
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Presiding Examiner: Do you have a regular form used 
for that purpose? 

The Witness: Do we have a regular form? 

Presiding Examiner: Yes. 

The Witness: We have accounting exhibit as a form, 
yes, sir. It is attached to the unit agreement itself. That 
much of it is a form. 

Presiding Examiner: What about the unit agreement 
itself? Isn’t that a form? 

The Witness: No, sir, I wouldn‘t say itis a form. It has 
certain provisions, the nature of which are common to 
many or 
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virtually all operating agreements, unit operating agree- 
ments. No, sir, we don’t use any certain form to fill in the 
blanks on operating agreements. They are rather volumi- 
nous documents. 


By Mr. MeAllister: 


Q. You stated that Gulf, as you recall it, had an interest 
in four units? A. Yes, sir. 
Q. Could you identify those four units? A. Yes, sir. 
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Q. Maybe I can shorten that. Will they be shown in 
that group— A. They are all there. 

Q. I mean by going through Item C and sorting out, you 
will find Gulf in there wherever they have an interest in 
these units, is that right? A. Yes, sir. | 

Q. And that will be their interest, whatever it is? A. 
Yes, sir. 


* * 


Mr. Jones: At the time we made that filing, of course |I 
think that was before Order 174-B had come out— ! 
Mr. McAllister: That’s right, it was filed on October 19. 
Mr. Jones: None of our filings purported to cover any 
interest in the gas except Stanolind’s interest, with this 
one exception, and there was an exception at that time that 
about five or six individuals had given us written author- 
ization to cover their interests. 





One of our first filings including copies of the names of 


those individuals. So our filing only covered Stanolind? 


S 
share of the gas, plus Texie Blaylock Davis, with Dudley 
Taylor, Trustee, for Dudley Davis Taylor and Texie Tay- 
lor, Dudley W. Taylor, trustee for D. H. Snyder, III, Frank 
Davis Snyder, and Jack M. Carson, Jr., Jack Blaylock, 
Earl Hollandsworth | 
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Bracken Oil Company, and Mrs. Janie Strength, a widow. 

So because those people had specifically authorized us 
to file for them, we had our filing cover them. But it did 
not cover anyone else, besides Stanolind. 

Then later on, when Order 174-B came out and it had that 
provision in it about an operator of a jointly-owned prop- 
erty, we amended or filed a conecurrence—which I think 
Mr. McEntire put in the record here—the concurrence is 
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Item C—so we filed a concurrence so it would cover the 
other people, because as we understood, a lot of them hadn’t 


As a matter of fact, most of them hadn’t done anything. 
So we filed a concurrence under that provision to cover 
everyone who hadn’t filed for himself or who didn’t desire 
us to filed for him in the past. 

Of course now Continental had filed for itself and didn’t 
desire us to file for them, and the same situation existed as 
to Phillips and Gulf. There are I suppose others who have 
also filed for themselves, if that answers your question. 

Mr. McAllister: That does answer it, thank you. 


* * = * * * * * * 
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Donald B. Edwards 


was recalled as a witness having been previously Sworn, 
was examined and testified further as follows: 


Cross-Examination (Resumed) 


Presiding Examiner: Staff counsel may cross-examine 
the witness. 


By Mr. McAllister: 


Q. What gas producing fields are located in the State 
of Texas in proximity to the Woodlawn field in addition to 
the Carthage field that you mentioned yesterday, say with- 
in a hundred miles. I am not even tying it to that, but I 
I mean in that area. A. There is the Waskom field, I 
think I mentioned yesterday. 

Q. Yes, that is right. A. I believe there are some fields 
more or less around the fringes of Carthage. I believe 
there is one called Bethany. I am not sure whether that is 
part of the Carthage field or not. I don’t believe it is. 
I can’t at the moment recall any more, although I am sure 
there are others. 
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Q. There are a number of those in that area that are 
288 


well-known even though you can’t recall them. Isn’t that 
right? A. Yes. 


a * * * * * * * * ’ 


Q. Does Stanolind sell any gas in those areas? A. Yes, 
sir. 

Q. You are familiar with the prices that prevail? A! 
Yes, sir, in a general way. | 

Q. In a general way, but not in particular with relation 
to particular contracts? A. I think maybe what I had 
better explain is we have | 
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so many sales that I can’t recall them. We have had to fle 
in over 150 sales with the Federal Power Commission. I 
know that we have a number of intrastate contracts which 
were not filed on. Then in addition, we have a number of 
casinghead gas contracts, the majority of which were not 
filed on. 

Q. With respect to the 125 that you refer to, approxi. 
mately how many of those would be within the State of 
Texas? | 

Mr. Jones: 150, Mr. McAllister. 

Mr. McAllister: 150, I am sorry. | 

A. Of our four domestic divisions, I recall that the big- 
gest proportion was in our Houston Division which covers 
the Texas and Louisiana Gulf Coasts. I am guessing, but 
I would say that between 75 and 100 of them would be i mn 
Texas. It would be that order of magnitude. 


By Mr. McAllister: 


Q. There are a number of gas fields to the north of the 
Woodlawn field in Oklahoma, are there not? A. To the 
north and to the west. 
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Q. In those fields does Stanolind have operations? A. 
Yes, sir. 

Q. With respect to those sales that are sales in inter- 
state commerce, you have filed schedules covering those 
sales with the Federal Power Commission? A. Yes, sir. 


* * 2 ae * * & * % 
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By Mr. McAllister: 


Q. On the intrastate ones that are clearly so, you have 
not filed, is that right? A. That is right. 


* * * * * * * 


366 


Mr. Jones: I take it, Mr. Examiner, that your remarks 
about the documents furnished by Stanolind referred to the 
copies of operating agreements which I was requested by 
other parties to furnish for the record—I believe it was Mr. 
McAllister who made that request, and there was also a 
request, as I recall, for the Woodlawn Processing Agree- 
ment, and while we took the position that neither the op- 
erating agreements nor the processing agreement were 
germane to this particular proceeding, nevertheless I 
agreed to furnish them, and have furnished them in ac- 
cordance with my promise to do so. 

Presiding Examiner: Do I understand by that statement 
that you have simply made them available, and that you 
do not propose to offer them, yourself, is that it? 

Mr. Jones: I didn’t understand from the circumstances 
at the time that we were expected to offer them. How- 
ever, I 
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did understand that they would be made a part of the rec- 
ord, at least that that was your ruling. 


50 





(369) 


Presiding Examiner: Well, I don’t know what Staff 
Counsel’s position is with respect to how they should get 
into the record, but perhaps we will— 

Mr. Jensch: If Your Honor please, speaking for myself, 
as one of the Staff Counsel, I have not seen either of the 
documents. | 

Presiding Examiner: Well, I have two copies of the 
Woodlawn Gas Processing Agreement, and I have, I believe, 
two copies each of the Lee Gas Unit A Contract, Owens 
Gas Unit Contract A and Kennedy Gas Unit Contract 
which I received from Counsel for Stanolind. 

These will be available here for inspection by Counsel. 


? 


| 
* * * * * * * * in 
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Mr. Jones: It has been difficult for us to reproduce thesp 
documents in any great number, because our reprodue- 
tion facilities have been more or less snowed under by 
other applications, and the continuance in this particular 
proceeding had some effect on slowing that down, too. 

Mr. Jensch: I have received the full set, Your Honor, 
of your mailed copies, and if anyone desires them sooner 
than we would otherwise return them to you, they are free 
to have them in the Staff Offices. 


Steven J. Sieben 


called as a witness, having been first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 

By Mr. Jones: 

Q. Will you state your name, please? A. My name is 
Steven J. Sieben. 


ol 








(369) 


Q. And by whom are you employed? A. I am employed 
by Standard Oil Company of Indiana, South Michigan 
Avenue, Chicago. 

Q. In what capacity? A. My capacity is Assistant Audi- 
tor of Manufacturing Accounting. 

Q. How long have you occupied that position? A. The 
position I now hold I have occupied since August 15, 1944. 
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Q. And how long have you been employed by Standard 
Oil Company of Indiana? A. Since September 29, 1924. 

Q. In what general business is Standard Oil Company 
of Indiana engaged? A. Standard is engaged in the 
refining and marketing of petroleum products. 

Q. Is it engaged generally in the production of crude 
oil and natural gas? A. The company generally is not. 
The production interests it might have are carried out 
by its wholly-owned subsidiary, Stanolind Oil and Gas 
Company. 

Q. Does Standard of Indiana own the Wood River 
Refinery located at Wood River, Illinois? A. Yes, it does. 

Q. Does Standard of Indiana purchase for the Wood 
River Refinery gas from Mississippi River Fuel Corpora- 
tion? A. Yes, it does. 


* * 5 # * 
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By Mr. Jones: 


Q. Mr. Sieben, will you please refer to Exhibit No. 9. 
What is that exhibit? A. This is a tabulation of figures 
prepared under my direction, taken from monthly review 
or comparison of refinery—value of refinery fuels, based 
on cost of alternate fuels at Wood River, data prepared 
monthly in the course of regular business. 

Q. What alternate fuels were shown on that exhibit? 
A. The exhibit shows figures based on industrial ‘‘e’’ 
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fuel oil, which is our own brand comparable to what iis 
known in the industry as Grade 6 Fuel Oil. ! 
The figures were based on coal cost, and based no natural 
gas cost, natural gas from Mississippi River Fuel. ! 
Q. What facilities does that refinery have for using 
those 3 types of fuels? A. The refining units generally 
are equipped to burn oil or gas, either or both, and the 
boiler house was equipped with 6 boilers, 4 of which can 
burn oil, gas, or pulverized coal, either separately or 
simultaneously, two boilers which are equipped to burn 
oil or gas separately or simultaneously, and the latter two 
boilers can be modified to accommodate pulverized coal if 
we provide the necessary burners, pulverizers, and ha’ 
dling equipment, and so forth. | 





Mr. Jones: At the time the objection was lodged, I think 
that I had inquired of the witness where he got the figures 
that were shown, for example, for the month of January 
1955 on Exhibit 9. 

The Witness: The figures for the month of January 
were taken from our files of the monthly review of the 
value of refinery fuel, based on the cost of alternate fuels, 
which figures, as I stated before, are a routine activity jin 
our business. | 


By Mr. Jones: 








Q. In what? A. In our accounting procedure. 

Q. How long has that procedure been followed, roughly? 
A. Well, it goes back some time, but to the best of ree 
knowledge, it is more than 15 years. 

Q. Information such as that shown on this exhibit hs 
been assembled by the company? | 





d3 











(406) 


406 


A. Has been compiled monthly. 

Q. And that information wasn’t compiled for the 
purposes of this hearing? A. No. 

Q. They have been made and will be made from month 
to month regardless of whether hearing such as this are 
held? A. They have been made in the past and will con- 
tinue to be made in the future. 

Q. Do you have Exhibit 10 before you, Mr. Sieben? 
A. Yes. 

Q. And does it show the same items that are shown on 
Exhibit 9 for the month of January 1955, for example? 
A. It does. 

Q. Now, the first item there of 4.90 cents which appears 
opposite tank car selling price, FOB refinery, per gallon, 
where did you get that figure? A. That price was taken 
from a circular letter which is issued by our sales manager, 
and issued to all the divisional managers, showing the 


prices, the tank car market prices of various fuel oils per 
gallon, FOB, our several refineries. The figure shown 
here is the figure that was shown on the letter that pre- 
vailed at the time the figures were made for January, the 
figure for the Wood River Refinery, industrial ‘‘c’’ fuel 
oil. 


Q. Now, below this figure 5.90 cents per gallon for in- 
dustrial ‘‘c’’ fuel oil, this shows less average marketing, 
22 cents; car service, 9 cents; and loading, 19 cents, which 
adds up to a total of 50 cents. Now, where did you get 
those figures? A. The figures for the loading cost and car 
service which represents tank car rental charges, were 
taken from our own ledgers, from the expense accounts 
that are provided to accumulate such expenses. 
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Q. They are, then, averages arrived at by consideration 
of millions of gallons handled? A. They are the average 
per gallon for the total volume of residual fuels handled, 
and that is true, there are millions of gallons. | 
Q. To arrive at those individual costs? A. To arrive at 
the average per gallon, that is right. 
Q. And are those figures established and kept in the 
order, normal course of business? A. They are. We 
have accounts provided in our accounting system which are 
used regularly for that purpose. 
Q. Now, you deducted point 50 from the point 9 cent 
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Why did you do that? A. That is to show the net back 
to the refinery of the price realized from the sale of'a 
gallon of industrial ‘‘c’’ fuel oil. ! 

Q. By that, do you mean that the refinery recognizes 
that it is in the business of refining petroleum products, 





and as such has erude oil of its own, or industrial ‘‘¢”’ 
fuel oil that it could use for this purpose? A. That is 


correct. 

Q. That it wouldn’t have to go out on the market and 
buy it like some other person not in the refining business? 
A. That is true. 

Q. Now, next you show an average net Btu per gallon 
of 140,624. Where did you get that? A. That is a figure 
that is obtained by our oil inspection services, and is the 
average Btu, net Btu per gallon of the shipments during 
the current period, the actual shipments of industrial ‘‘e”’ 
fuel oil from Wood River. 

Q. What were those services, again? A. Oil inspection. 

Q. And who furnishes you those figures, though, are they 
chemical enginers, or who? A. This information is given 
us by our technical service representative at the Wood 
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River Refinery. The technical service representative is a 
chemical engineer, who operates 
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within the organization of a research department, and 
renders technical service and assistance to the refinery 
operating department. 

Q. Then is that figure reported to the Chicago Office in 
the ordinary course of business? A. That is correct. 

Q. Then would you please explain the computation below 
that figure? A. The formula, on the next line shows the 
division of 5.40 cents which is the refinery net back of a 
gallon of industrial ‘‘c’’ fuel oil by its current net Btu 
content, 141,624 and multiplied by a figure of 150,000 Btu 
to result in a value of 5.72 cents of 72 cents of 150,000 Btu 
in industrial ‘‘e’’ fuel oil. 

Q. Now, then, will you reply to the coal cost figures that 
you had there? A. Under the heading ‘*Refinery Fuel 
Coal based on Coal Cost’? we have a coal cost of FOB 


refinery per ton of $55.04, and it is marked “‘assumed”’. 

Q. Where did you get that figure? A. That figure is 
furnished us by our purchasing department, by the buyer 
whose business it is to buy coal should we want to buy 
some at Wood River. 

His figure is based on his knowledge of the coal markets, 
and quotations that he obtains from prospective sellers. 
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Q. Then your next item is approximately added expense 
for handling and pulverizing coal and ash disposal. Where 
did you get that figure, and how did you arrive at it? 
A. That figure is a computed number that is based on data 
originally furnished us by our technical service repre- 
sentative, and it in turn is based on cost experience during 
the period of time when we actually were burning coal 
at Wood River. 
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As a matter of information, I might add at this point 
we actually haven’t burned any coal at Wood River since 
January 1952, but when we were— 

Q. Was there a period when you were burning coal? 
A. When we were burning coal, currently, our technical 
service representative reviewed the firing costs and 
handling costs, and ash handling costs involved, and the 
figures that were given to us at that time of course have 
been escalated to recognize wage increases in the refinery 
since that time, and to the general increase in the price of 
materials used in the refinery. 


Q. What about this— A. The figure of 58 cents, of 
course, excludes the heat required to generate the steam 
which in turn is used to generate power used by the 
pulverizers. The pulverizers are electrically operated. | 

Q. You mean to pulverize to coal to get it in condition 
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to burn in the boilers? A. That is right. 

The next line, again, is based upon experience when we 
were burning coal, it shows the net Btu per pound of coal, 
9400, and that figure also was furnished us by our tech- 
nical service representative. 

The next line, firing efficiency is assumed the same for 
coal or oil, and that again is on the basis of information 
furnished us by our technical service representative, at 
the time we were burning coal, that the boilers gave 
approximately the same efficiency for either fuel or in 
combination. 

Q. Either coal or gas? A. Either coal or gas or both in 
combination. | 

Q. That was your technical service? A. Yes. | 

Q. Will you proceed with that computation? A. The 
computation on the next line, the sum of the delivered cost 
of coal, $5.54, and the firing cost of 58 cents per ton, is 
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divided by the net Btu content of a ton of coal, 2000 pounds 
times 9400 Btu per pound, the sum of which is deducted 
the 75,000 Net Btu required for the power in pulverizing 
that ton of coal. 

The result of that calculation gives us the average cost 
pet net Btu in coal, that is multiplied by 150,000 to give us 
the volume of 4.90 cents for 150,000 net Btu in coal. 
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Q. 150,000 net Btu of coal would cost you 4.90 cents at 
the refinery as compared to a cost of 5.72 cents per 150,000 
Btu of fuel oil? A. In oil, that is right. 

Q. Now, then, will you proceed? A. The next caleula- 
tion, refinery fuel oil value based on natural gas cost shows 
in the first line the purchased natural gas cost, FOB 
refinery per Mef, 21 cents for 990 Btu gross per cubic 
foot representing gas purchased from Mississippi River 
Fuel Corporation for boiler use. 

Q. Or for boiler fuel? A. That is correct. 

Q. That is where the 21 cent price came from? A. That 
is right for boiler use. 

Again the firing efficiency is assumed the same for gas 
or oil, and the firing costs likewise, based on information 
furnished us by the technical service representative. 

Q. By that you mean they said the firing efficiency was 
the same? A. Firing efficiency and the firing cost of gas 
and oil are the same in the boilers. 

Q. Proceed, please? A. The next line shows the approx- 
imate net Btu per cubic foot of natural gas. That figure 
differs from the 990 by reason of a deduction for 
hydrogen and sulphur. 
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Q. Why did you make the deduction from the 990 Btu 
down to 895 for hydrogen and sulphur? A. In the com- 
bustion the fuel, the presence of hydrogen and sulphur 
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requires some of the heat for the oxidization of hydrogn 
and sulphur. 

Q. And hydrogen and sulphur are present in the natural 
gas you burn? A. Yes. 

Q. So the heat consumed in connection with the sulphur 
and hydrogen wouldn’t be available to the boilers? A. 
That is correct, the figure of 895 represents the net heat 
available to the boilers. 

Q. And will you explain your calculation, please? A. 
The refinery value of fuel per net equivalent 100,000 Btu 
was the price of 21 cents per thousand cubic feet divided 
by 1000 cubic feet times 895 net Btu per cubic foot. | 
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The result of that gives us the cost per net Btu in gas, 
multiplied by 150,000 gives us a volume of 3.52 cents for 
150,000 net Btu, in comparison with 4.90 cents for 150,000 
Btu in coal, and 5.72 cents for 150,000 net Btu in industrial 
C fuel oil based on selling price. 

Q. Then at the bottom of the page you have stand-off 
value of natural gas. Would you explain those two items? 
A. The stand-off value of natural gas was obtained by the 
ratio of the 3.52 to the 5.72, taking into consideration 
21 cents per thousand cubic feet of 990 Btu gross, and that 
results in a value of 34 cents per Mcf of 990 Btu gross as 
compared with oil. 

A similar calculation using a ratio of 3.52 cents and 4.90 
cents for coal results in a stand-off value of 29.5 cents 
per thousand cubic feet of 990 Btu gross versus coal ‘at 
$5.54 per ton delivered. | 

Q. And do you have your work papers here for that? 
A. I have. 

Q. Is Exhibit No. 11 the same as Exhibit 10, except that 
it applies to the month of June, 1955, whereas Exhibit 10 
applied to the month of January? <A. It has one 
difference— | 
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Q. The figures may be different but you did the same 
thing for the month of June that the other shows for 
January? A. That is correct. 
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Q. In that connection, I notice there is a difference 
in the price of 5.90 cents on your spot car selling price 
for January, whereas it is only 5.70 in June. 

Did you change your basis of calculation during that 
period? A. Yes, we did. It was at the beginning of the 
second quarter in 1955, that would be back in April or 
May, at the time we were making the review for the month 
of April we tried to improve our procedure for the pur- 
poses for which we used the figures, and that change in- 
volved using a predicted selling price representing the 
average of all sales of industrial C fuel oil, not only the 
tank car sales. 

Q. The average from that refinery? A. The average 
from Wood River refinery, that is correct. 

Q. Whereas in January and previously you had just the 
spot tank car selling price? A. That is right. 
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Mr. Jensch: If the Staff didn’t indicate it was objected 
to as self-serving, based upon their own figures of what 
they are selling it for, without regard to whether it is 
the market price, it was intended to make that objection. 

Mr. McEntire: I wonder if counsel could be serious in 
this. If this is the posted market price that Standard Oil 
of Indiana is selling millions of gallons of fuel oil on, 
wherein can that be held self-serving, or not an established 
figure for the current market price of fuel oil at that time? 

Now, I don’t want to be argumentative about it, but 
I just can’t see where counsel can really be serious, or 
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understand it, and I want him to understand it. I don’t 
want him to be kept in the dark here. | 

Mr. Jensch: Is there anybody else in the St. Louis area 
selling oil—is Continental, Gulf, or some of these other 
parties in this proceeding—perhaps they have some price. 
What is the market price, not the self-serving evidence | 
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as the basis for Exhibits 9 through 12 inclusive. I don’t 
know whether that price is representative of the market 
at all. | 

Mr. McEntire: If Standard Oil can sell millions of 
gallons at a figure away from the market price materially 


? 


I think anybody will take notice of the fact that it must 
be way below, and that of course would be not injurious 
to the case. | 

Certainly there is nothing about Standard Oil of Indiana 
that I know of that lets them exceed the going market 


price with these things and dispose of millions of gallons. 
Presiding Examiner: I think all those matters can be 
argued in your briefs. They go to the weight of the 
evidence, it seems to me. ! 
The objections to Exhibits 10, 11 and 12 are overruled, 
Those exhibits are received in evidence. 





Mr. Jensch: We have also certain rate schedules which 
are on file with the Federal Power Commission that we 
would like to have incorporated into the record of evidence 
in this proceeding. The total of those filings is about 528 
rate schedules. We have here copies— 

Presiding Examiner: You don’t mean to put in all of 
those rate schedules, do you? 
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Mr. Jensch: If Your Honor please, the Staff moves the 
incorporation of these 528 rate schedules as those embraced 
in Railroad District No. 6 in the State of Texas, embracing 
several counties in the State of Texas, and are offered to 
show the completeness with which the Staff is able to 
assemble the informa- 
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tion concerning rate filings in that district, * * * 
* * * * * * * 2 * * 


Now, rather than reading all of those rate schedules, we 
have here copies which we would ask Your Honor’s per- 
mission if one copy may be given to the Reporter and 
incorporated within the transcript as if read, and the other 
copies available to the parties for their ready reference 
and understanding, so that they may see, in accordance 
with the offer we will make—I now hand to Mr. McEntire 


and a copy to Mr. Voight—I am tendering to Mr. Voight 
a copy. 


Cass County 


Q-2, Arkansas Fuel Oil Corporation, FPC Rate Schedule 
No. 38. 

Q-3, Breckenridge Gasoline Co., FPC Rate Schedule 
No. 1. 

Q-4, Hammonds, G. Scott, FPC Rate Schedule No. 1. 

Q-5, Phillips Petroleum Co., FPC Rate Schedule No. 16. 

Q-6, Phillips Petroleum Co., FPC Rate Schedule No. 67. 

Q-7, Phillips Petroleum Co., FPC Rate Schedule No. 140. 

Q-8, Skelly Oil Co., FPC Rate Schedule No. 7. 

Q-9, Sklar, Sam, Trustee, FPC Rate Schedule No. 1. 


62 





(767) 


Grece County 


Q-10, American Republics Corp., FPC Rate Schedule 
No. 1. 
Q-11, American Republics Corp., FPC Rate Schedule 
No. 4. 
Q-12, Arkansas Fuel Oil Corp., FPC Rate Schedule No, 4. 
Q-13, Arkansas Fuel Oil Corp., FPC Rate Schedule 
No. 41. 
Q-14, The Atlantic Refining Co., FPC Rate Schedule 
No. 1. 
Q-15, Bracken Oil Co., et al., FPC Rate Schedule No, 2. 
Q-16, Bracken Oil Co., et al., FPC Rate Schedule No|| 3. 
Q-17, Cargill, Robert, FPC Rate Schedule No. 1. | 
Q-18, Carter Jones Drilling Co., FPC Rate Schedule 
No. 3. 
Q-19, Felsenthal, S. J., et al., FPC Rate Schedule No. 1. 
Q-20, Gladstone Gasoline Gs. Inc., FPC Rate Schedule 
No. 4. 
Q-21, Murphy Oil Co. of Okla, Inc., FPC Rate Schedule 
No. 3. | 
Q-22, Natural Gasoline Corp., FPC Rate Schedule No 3. 
Q-23, Orr, B. B., FPC Rate Schedule No. 1. 





Q-243, Arkansas Fuel Oil Corp., FPC Rate Schedule 
a = Arrow Drilling Co., et al., FPC Rate Schedule 
i ie Ashland Oil and Ref Co., FPC Rate Schedule 
ace Blackburn, J. D., et al., FPC Rate Schedule No, Zz. 
z cae Blacklog Oil and Gas Co., FPC Rate Schedule 
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G-248, 
G-249, 
Q-250, 
Q-251, 
Q-252, 
Q-253, 
Q-254, 
Q-255, 
Q-256, 
Q-257, 
Q-258, 
Q-259, 
Q-260, 
Q-261, 


No. 51. 


Q-262, 
Q-263, 


No. 85. 


Q-264, 
Q-265, 
Q-266, 


Bracken Oil Co., et al., FPC Rate Schedule No. 1. 
Delta Drilling Co., FPC Rate Schedule No. 2. 
Flesh, David J., et al., FPC Rate Schedule No. 1. 
Hammonds, G. Scott, FPC Rate Schedule No. 2. 
Heep Oil Corp., et al., FPC Rate Schedule No. 7. 
Hunter Co., Inc., FPC Rate Schedule No. 4. 
Killingsworth, S. H., FPC Rate Schedule No. 
Killingsworth, S. H., FPC Rate Schedule No. 
Killingsworth, S. H., FPC Rate Schedule No. 
Killingsworth, S. H., FPC Rate Schedule No. 
Nisbett, John, FPC Rate Schedule No. 1. 
Pewitt, Paul H., FPC Rate Schedule No. 1. 
Pewitt, Paul H., FPC Rate Schedule No. 2. 
Phillips Petroleum Co., FPC Rate Schedule 


Renwar Oil Corp., FPC Rate Schedule No. 5. 
Sunray Mid Continent Oil, FPC Rate Schedule 


Panota County 


Almand, E. H., et al., FPO Rate Schedule No. 1. 
Argo, M. M., FPC Rate Schedule No. 1. 
Arkansas Fuel Corp., FPC Rate Schedule No. 9. 


* * ® * * * * * 
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Q-432, Rock Hill Oil Company, FPC Rate Schedule No. 6. 


Q-433, 


No. 1. 


Q-434, 


No. 2. 


Q-435, 
Q-436, 
Q-437, 
Q-438, 


Rudeo Oil and Gas Company, FPC Rate Schedule 


Rudco Oil and Gas Company, FPC Rate Schedule 


Rudman, Rose, et al., FPC Rate Schedule No. 1. 
Rudman, Rose, et al., FPC Rate Schedule No. 2. 
Seott, Francis W., FPC Rate Schedule No. 2. 
Scott, Francis W., FPC Rate Schedule No. 3. 
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Q-439, Shell Oil Company, FPC Rate Schedule No. 1. | 
Q-440, Skelly Oil Company, FPC Rate Schedule No. 8. 
Q-441, Skelly Oil Company, FPC Rate Schedule No. 
Q-442, Skelly Oil Company, FPC Rate Schedule No. 
Q-443, Skelly Oil Company, FPC Rate Schedule No. 
Q-444, Skelly Oil Company, FPC Rate Schedule No. 
Q-445, Skelly Oil Company, FPC Rate Schedule No. 
Q-446, Skelly Oil Company, FPC Rate Schedule No. 
Q-447, Skelly Oil Company, FPC Rate Schedule No. 
Q-448, Skelly Oil Company, FPC Rate Schedule No. 
Q-449, Skelly Oil Company, FPC Rate Schedule No. 
Q-450, Skelly Oil Company, FPC Rate Schedule No. 
Q-451, Skelly Oil Company, FPC Rate Schedule No. 
Q-452, Skelly Oil Company, FPC Rate Schedule No. 
Q-453, Skelly Oil Company, FPC Rate Schedule No. 
Q-454, Skelly Oil Company, FPC Rate Schedule No. 
Q-455, Skelly Oil Company, FPC Rate Schedule No. 
Q-456, Skelly Oil Company, FPC Rate Schedule No. 
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Q-457, Skelly Oil Company, FPC Rate Schedule No. 
Q-458, Skelly Oil Company, FPC Rate Schedule No. 
Q-459, Skelly Oil Company, FPC Rate Schedule No. 
Q-460, Skelly Oil Company, FPC Rate Schedule No. 
Q-461, Sklar, Sam, Trustee, FPC Rate Schedule No. 
Q-462, Sklar, Sam, Trustee, FPC Rate Schedule No. 
Q-463, Sklar, Sam, Trustee, FPC Rate Schedule No. 
Q-464, Sklar, Sam, Trustee, FPC Rate Schedule No. 16. 
Q-465, Smith, Clayton N., FPC Rate Schedule No. 1. | 
Q-466, Smith, Clayton N., FPC Rate Schedule No. 2. | 
Q-467, Smith, R. E., FPC Rate Schedule No. 2. 
Q-468, Smith, R. E., FPC Rate Schedule No. 4. | 
Q-469, Southern Prod Co., Inc, FPC Rate Schedule 
No. 2. 

Q-470, Southern Prod Co., Inc, FPC Rate Schedule 
No. 4. | 
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Southern Prod Co., Ine, FPC Rate Schedule 
Southern Prod Co., Ine, FPC Rate Schedule 
Southern Prod Co., Inc., FPC Rate Schedule 
Southern Prod Co., Inc., FPC Rate Schedule 
Southern Prod Co., Inec., FPC Rate Schedule 


Stanolind Oil and Gas Company, FPC Rate 
Schedule No. 22. 

Q-477, Stanolind Oil and Gas Company, FPC Rate 
Schedule No. 25. 

Q-478, Stanolind Oil and Gas Company, FPC Rate 
Schedule No. 26. 


1008 
Earl McCracken 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


1009 


Direct Examination 
By Mr. Scurlock: 


Q. Your name is Mr. Earl McCracken? A. Yes, sir. 

Q. You live in Fort Worth, Texas? A. Yes, sir. 

Q. You work for the Stanolind Oil & Gas Company? 
A. I do. 

Q. How long have you been employed by the Stanolind 
Oil & Gas Company? A. A little over nine years. 

Q. And you are in the Division Office of the Stanolind 
Oil & Gas Company? A. Fort Worth Division Office; 
yes, sir. 
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Q. And does the Fort Worth Division Office have juris+ 
diction over operations in Harrison County, Texas? A: 
Yes, sir. 

Q. You are in the Accounting Department? A. Yes, sir, 

Q. How long have you been in the Accounting Depart- 
ment of Stanolind Oil & Gas Company? A. Since I have 
been employed by Stanolind Oil & Gas Company, a ne 
over nine years. 


By Mr. Scurlock: 


Q. Now, Mr. McCracken, you heard the stipulation that 
was read into the record a few minutes ago about the tax 
report that is made to the State Comptroller’s office, did 
you not? A. Yes, sir. 

Q. And you heard this stipulation providing that four 
separate—that there were four separate and distinct parts 
to that report? A. That is right. 

Q. What is covered in those four separate and distinet 
parts? A. There is the residue gas value. There is the 
amount of condensate, the value of the amount of con; 
densate that can be recovered from the gas. There is the 
value of the liquid hydrocarbons in excess of the condensate 
that can be recovered from the gas. There is the gas used 
in our lease operations. | 


1021 
Cross-Examination 
By Mr. Lippitt: 


* * * * * * * * * 


Q. You discussed, in the course of your answers to Mr; 
Scurlock, that each producer was paid a pro rata share 
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of the amounts represented by residue gas deliveries in the 
central point in the field. 
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Are they always paid a pro rata share of the lease gas? 
A. I don’t believe I follow that. 

Q. The royalty owners. In the amounts that are paid 
to the royalty owners. They are paid a pro rata share 
of the residue gas which is sold to Mississippi. Are they 
always paid a pro rata share of Item No. 2, the excess 
liquids? A. Yes, sir. 

Q. Are they always paid a pro rata share of the caleu- 
lated condensate? A. The calculated condensate and the 
excess liquids make up the sum credit to the lease for 
the liquid sales. The royalty owners are paid on that ; 
yes, SII. 

Q. They are always paid on the basis of the amounts 
consumed on the lease? A. No, sir. 


Q. They are not? A. They are not. 
Q. So that the sum total of what they are paid is 


A. Yes, sir. 
* 


residue gas plus liquids? 
a 5 * * * * * * 
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Mr. Jones: Mr. Examiner, this document entitled 
“‘Prices paid for Leases, Public Sales, Prospective Oil and 
Gas, Mineral Rights’’, we would like marked for identifi- 
cation as Exhibit 66. 

Presiding Examiner: Let it be marked for identifica- 
tion as Exhibit No. 66. 


1273 
William G. Lackey 


was called as a witness, being first duly sworn, was ex- 
amined and testified as follows: 


* * e * * * * * * *% 
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Direct Examination 


By Mr. Jones: 





Q. Will you state your name? A. William G. Lackey. 
Q. By whom are you employed? A. Stanolind Oil and 
Gas Company. 
Q. Where do you reside? A. In Tulsa, Oklahoma. | 
Q. In what capacity are you employed? A. Manager 
of the Exploration Department. 
Q. How long have you occupied that position? A. Since 
1953. | 
Q. And how long have you been employed by Stanolind? 
A. Twenty-one years. | 
Q. What other positions have you held with the company 
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in recent years? A. I was Manager of the Land Depart 
ment for five years. Prior to that I have been Division 
Land Man and District Land Man, | 

Q. Are you a geologist or petroleum engineer? A. No. 

Q. Describe the duties you perform in connection with 
your present position. A. Well, the Exploration Depart- 
ment is composed of the Geological and Geophysical an 
Land Departments, and it is our function to attempt to 
locate structures that are favorable for the accumulation 
of oil and gas and to acquire leases on them, and to do 
the initial development on them if they so warrant. | 

Q. And then are exploratory wells drilled by the Explora- 
tion Department? A. The initial well is drilled by the 
Exploration Department. 

Q. And if it happens to be commercially aeedes: 
what happens? A. It is turned over to the Productior 
Department for whatever commercial development is 
planned. 

Q. They operate the well? A. They actually drill the 
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well. The location and supervision is by the Exploration 
Department. 
1275 


Q. That is in connection with the exploratory well? A. 
Yes. 

Q. With what phases of Stanolind’s operations are you 
generally familiar? A. Well, with exploration, primarily, 
and with producing and a great many other phases in 
general, inasmuch as I am a member of the committee 
that passes on many of the items of general conduct of 
our business. 

Q. Do you participate in the negotiation of any gas sales 
contracts? A. No, I do not. 

Q. Are you familiar with Stanolind’s gas sales contracts? 
A. In a general way only. 

Q. Would you describe the manner in which the com- 
pany conducts its geological and geophysical operations? 
A. That covers a long period of time. In general, when 
we are looking for an area that is prospective for oil or 
gas, we do what we call reconnaisance work, which gen- 
erally is composed of gravity meter work or magnetometer 
work, possible core drilling work, or what we call recon- 
naisance seismograph work, which is of very wide coverage. 

In other words, what we are looking for is an area 
which is disturbed and which might contain structures 
which would be favorable for the accumulation of oil or 
gas, 

Q. Is surface geology used at all on outcroppings to 
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determine what regional surveys you might conduct? A. 
Surface geology is used in areas where we can use it; 
in mountainous areas. On the Gulf Coast of Texas and 
Louisiana and in Kansas, for example, where it is flat 
country, there is no surface geology, but we do use it 
where we can. 
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Q. I believe you mentioned core drilling. Is that done 
on occasion in connection with a regional survey? A. It 
is, where the other methods of exploration would not 
work; in other words, there are places where near surface 
conditions will throw our seismograph work out of bal- 
ance, in which case we core drill to a marker below those 
near surface formations affecting our work, and start from 
that datum plane to the base of which we core drill and 
are able, then, to map by seismograph methods. 

Q. So even in the cases in your core drilling you are 
attempting to get some indication of the top of subsurface 
structures below that particular elevation? A. That /is 
right. Basically what we are all looking for is to find 
folding or structure in deeper beds to which we would 
drill for accumulation of oil or gas. 

Q. And that, of course, then, is the objective of the 
Exploration Department? A. That is its object, yes. | 

Q. Do you know whether geological and geophysical ex- 
penses vary from area to area, or from field to field? 
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A. Yes, they vary greatly, depending on the terrain and 
on many other factors, there is considerable variance. 

Q. Do they also vary from field to field? A. Well, when 
you say field to field, we look at what we ordinarily eall 
a field, one which has production and, of course, most) of 
the geological work has been done, as far as the explo 
tion work. If you are talking about drilling, there) 1 
considerable variance field to field. | 

Q. No, I had reference to the geological and geophysi 
expenses. A. Well, they vary between areas, and if there 
are fields in the area, they will vary between fields, yes. 

Q. For example, is it more expensive to operate | in 
marshland, swamp, than it is in a prairie? A. Yes, it/is. 
Expenses vary. Seismographic expenses can vary, for ex- 
ample, from $15,000 a month in a state like Kansas; to 
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$35,000 a month in West Texas, to $100,000 in the Gulf 
Coast, offshore in the Gulf of Mexico. 

Q. Now are you speaking with respect to one seismo- 
graph crew? A. One seismograph crew. 

Q. Of course, at times you have more than one crew 
operating? A. Yes, a great many. 

Q. Do your geological and geophysical operations always 
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result in the location of a favorable structure? A. No, 
there is a great deal of coverage necessary to find a struc- 
ture. Sometimes we cover many hundreds of square miles 
without finding anything that appears to be good enough 
to warrant a well. 

Q. Are those operations ever observed by others while 
you are conducting them? A. Yes, I think most companies 
have scouts who follow company operations to see and 


try to find out if they are locating anything that might be 
favorable. 


Q. That is, the companies follow each other? A. That 
is right. 

Q. What if your geological and geophysical operations 
in a particular area fail to locate a favorable structure; 
do you abandon them? A. Well, if we don’t have any 
leases in the area, we don’t buy any. If we do have leases, 
then we attempt to farm them out to others to give some 
acreage and some money to get a well drilled. But we 
do not give them up without trying in every way to have 
the area processed by a well. 

Q. After you have located what appears to be a favor- 
able structure, what do you do next? A. If we locate a 
favorable structure, we try to purchase the leases from 
the landowners to cover the entire structure. We are very 
seldom able to purchase all of them, 
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due to others coming in to try to buy along with us as 
soon as they find we are in an area, but it would be our 
desire, we attempt to buy everything which is on the struc- 
ture. 

Q. Are you always able to get everything on the strue- 
ture? A. No. As I said, it is very seldom that we are 
able to lease the complete structure. 

Q. Is that because other people come in and buy leases 
at the same time? A. Yes; just getting back to what you 
mentioned about the scouts, in our business we have people 
watching other operators ‘and they have them watching 
us. As soon as we send out to try to lease from the land- 
owners, the other companies are watching us. They send 
word back to their head office and it tells them to go in 
and start buying along with us. | 

Q. Even though they may have done no geological or 
geophysical work in the area? A. No, they are just bas- 
ing it on they think we have found something and if we 
have it, it is good enough for them to buy, not that we 
know anything that they don’t. We do the same thing jin 
ease they find something, it is good enough for us to spend 
money. 

Q. Are most of Stanolind’s operations conducted by 
means of oil and gas leases? 
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A. Yes, most all of it. We do own some fee land, but 
very little, comparatively, compared with the number of 
leases we own. 

Q. And how do you acquire leases? I think you have 
already mentioned that you go out and attempt to get 
them from landowners? A. We go out and lease the 
landowners on patented land. Where it is state land,| it 
must be advertised for sale and we bid competitively with 
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other individuals and companies. If they are government 
lands that are subject to filing, we file on the government 
lands up to our legal limit in the state. 

Q. Well, is it uncommon after you have done consider- 
able geological and geophysical work in an area, and found 
that you are interested in the area, to find also that the 
land that you would like to lease has already been leased 
by others? A. Yes, we quite frequently find that, particu- 
larly in the areas where there has been oil and gas develop- 
ment for a number of years, in which case we try to 
negotiate with the present owners, if they are individuals 
or companies, and quite frequently we have to take drilling 
obligations for a part interest, say, for example, you get 
a half interest from them and drill them a free well and 
sometimes also give overriding royalties. You try to 
make the best deal you can to 
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cover each individual prospect. 

Q. Well, do you know then whether there is any degree 
of uniformity in lease acquisition costs? A. Yes, I know 
there is no uniformity. 

Q. Have you examined what has been identified here 
today as Exhibit No. 66, Mr. Lackey? A. Yes, I have. 

Q. Is that an exhibit prepared for you by the Statistical 
Section of the company? A. That is correct. 

Q. What does the exhibit show? A. It shows prices paid 
for leases at certain public sales on oil and gas leases and 
mineral rights. These cases I think are all oil and gas 
leases. ; 


Q. What did you mean by public leases or public sales? 
A. Well, these are lands that are owned by the state or 
township government, or in the case of—I don’t think there 
are any on here, but they might be owned by a university, 
but they are lands which by law may not be leased by 
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private treaty, but which must be publicly advertised, and 
then there are sealed bids placed on the date for which the 
sale is called. Anyone is privileged to bid on them. 

Q. Have you noticed a variance in the prices per acre 
of the leases shown on that particular exhibit? A. I have. 
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Q. Is that more or less customary in your erpenentet 
A. Yes. 
Q. Do Stanolind’s lease acquisition costs vary from lease 
to lease? A. Yes, they do. 
Q. Do they even vary from interest to interest in " e 
same lease? A. They do. 
Presiding Examiner: Well, are these selected sales ‘or 
are they all the sales within a certain period? Just exactly 
what are they? 
The Witness: I would say that these—I haven’t checked 
them personally, but from knowledge of what I have seen 
before, I would say these were certain sales and there are 
certain tracts listed here as explanatory or taken out of a 
particular sale; in other words, one sale might have a 
hundred tracts in it. For instance, this one you see down 
herein Osage County, on July 20, that sale probably had 
150 pieces to it. 
Presiding Examiner: Well, does the Oil and Gas J cure 
regularly publish the results of these sales? 
The Witness: Yes, sir. | 
Presiding Examiner: That is done on a daily basis,/or 
monthly basis, or how? 
The Witness: It is done right after the sale. In other 
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words, New Mexico has a monthly sale. University | of 
Texas generally has two sales a year, sometimes three sales. 
Whenever they have enough requests made to justify adver- 
tising, they will advertise the sale. There isn’t any partic- 
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ular time, except in the case of the monthly sales, and then 
these are published, after the sale is held there is an official 
tabulation made by the body that has jurisdiction of the 
sale, and they are turned over to the Oil and Gas Journal, 
and we get a copy of them, every company gets copies of 
them, but the Oil and Gas Journal serves to report them. 


By Mr. Jones: 


Q. Is the Oil and Gas Journal a publication of high 
repute in the industry? A. Yes. 

Q. Is it used as a source of information by those in the 
industry? A. Yes. 

Q. Do you know whether it is used as a source of informa- 
tion by certain government departments, such as the Bu- 
reau of Mines and Department of Interior? <A. I under- 
stand it is. I haven’t any firsthand knowledge. 

Q. What is the range of Stanolind’s cost for the acquisi- 
tion of leases, if you know? A. Well, we have paid as low 
as 25 cents an acre bonus 
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and we have paid as high as $2,000 an acre, to my own 
knowledge. We might have varied some above that, but I 
know of those cases to my own knowledge. 

Presiding Examiner: What do you mean by the word 
‘‘bonus’’, 25 cents an acre bonus? 

The Witness: Well, if you are familiar with government 
leases, they call the initial consideration advanced royalty, 
and the initial consideration, if I were purchasing a lease 
from you, why, we would reach an agreement as to what the 
lease was worth, and then the lease provides that at the 
end of 12 months I must drill a well to keep that lease in 
force, or in lieu of drilling a well, I can pay what we call 
a rental, which will defer drilling for a 12-months period, 
so if the initial term of the lease is ten years, I can pay 
the bonus which would cover the first year, and then I ean 
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pay nine rentals and carry it for the ten-year term and 
never drill a well. 

The bonus is for the first year. The rental is sonoealny 
50 cents to $1 an acre a year, and it doesn’t increase ordi- 
narily. Of course anything can be done by contract over 
the life of the lease. 


By Mr. Jones: 


Q. Could you perpetuate a lease during the full primary 
term; let’s assume that it is ten years, by the payment of 
annual rentals, if someone were to drill a commercial offset 
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to that lease? A. No, there is no statement in the lease, 
but the state laws, it has been held that there is an implied 
covenant to develop the lease. I will correct that state- 

ment. I think the lease does provide that you will protec 
the land from drainage. 

Q. It is what is referred to in the trade as the caaiba 
covenant to protect the property from drainage? A. Yes; 
so with a commercial well you would have to drill com- 
pensating offsets to keep the land from being drained. 

Q. And once you have commenced to develop a lease, jis 
there an implied covenant to reasonably develop it? A. 
There is. | 

Q. That is, let us assume, for example, that we were 
drilling some oil wells possibly in a shallow pool and that 
the wells were normally spaced in that pool one well per 
ten acres, and that we acquired a lease covering forty acres, 
and: we proceeded then to drill one producing well on that 
lease. The implied covenant to reasonably develop it would 
relate to drilling three additional wells if the other por- 
tions of the lease appeared to be productive. A. That is 
right. | 

Presiding Examiner: Those implied covenants aren’t re- 
flected in this price per acre, as shown in this Exhibit 66? 
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The Witness: No. 

Mr. Jones: No, they would be from his own knowledge 
as to the leasing operations of the company, and the nor- 
mal terms of leases under which Stanolind and the other 
companies operate. 

Presiding Examiner: But exactly what the prices per 
acre are, that is what I am trying to find out. Exactly 
what is the price per acre as shown in this exhibit? What 
does that mean? What is that for? 


By Mr. Jones: 


Q. Will you look at the column entitled ‘‘Price Per 
Acre’’ in Exhibit No. 66 and take the first entry, the entry 
of September 1, covering lands in the State of Montana, 
the acreage covered by the lease was apparently 1924 
acres at a price per acre of $10.76. Would the bonus 
paid under that lease be: 1,924 times $10.76? <A. Yes, it 
would. 

Q. And that would perpetuate the lease during its first 
year? <A. It might help if you would consider it the initial 
consideration for the lease and eliminated the word 
‘‘bonus’’. In other words, each one of these tracts—tak- 
ing that one that is 1924 acres, it was advertised that it 
was coming up for sale, with a legal description of the 
land, published in the papers and notices sent out. The 
reason for the odd 
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numbers, we will all try to guess what the other fellow is 
going to bid, which, of course, is a highly speculative 
thing. So they bid odd numbers, as you will see on these 
76 cents, 13 cents, 81 cents, because in that case, we are 
just romancing on this, that Amerada probably figured 
others were going to bid around $10 an acre. 
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Presiding Examiner: They bid $10.76? ! 

The Witness: Somebody else might bid $10.35, and 
somebody else $10.37. You keep adding odd cents on 
there. There have been many cases where a lease has 
gone to one person for a four or five cents an acre bid 
over the second high, because they are sealed bids, so 
that is what you do. And you send your check in for it 
and it is awarded to the highest bidder, subject to the 
board’s rejection of any bids. | 


By Mr. Jones: 


Q. And if your bid was successful, the check would 
cover, in effect, the initial consideration for the lease and 
would keep the lease alive for one year? A. That is cor- 
rect. | 
Q. If you were the successful bidder, then the lease 
would also have a clause in it which would specify the 
amount per acre of the annual delay rental? A. That is 
correct. 

Q. And the delay rental being a rental paid in lieu of 


development? | 
1288 | 





A. That is right. | 
Presiding Examiner: That is a payment which would 
have to be made each year for the succeeding nine years? 
Mr. Jones: Yes, sir. 
Presiding Examiner: Well, does that enter into the 
determination of who is going to get the property in the 
payment of the bid? In other words, is the successful bid- 
der the one who bids the highest initial price, or is there 
taken into account the delay rental thereafter? | 
The Witness: Well, generally the leases, for all prac- 
tical purposes, are advertised with certain terms, and the 
rental is stipulated, so you don’t compete on that. Gen- 
erally a minimum royalty will be provided so that I can 
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bid more than 1/8. We will say 1/8 is minimum. I can 
bid more than that, and that is taken into consideration, as 
well as the initial money, but the money consideration will 
have to be pretty close, even before they will take a higher 
royalty, because tf there is no oil under it or gas, then the 
schoolchildren for whom the land is leased, for their bene- 
fit, or the public taxpayers, they have made a poor deal 
in accepting a speculative profit down the line, rather 
than cash money, so for all practical purposes the bonus 
will control, unless the prices are so close that you could 
take the larger royalty without giving up much money. 


By Mr. Jones: 
1289 


Q. Are you familiar with any instances in which the 
initial consideration for a lease was considerably in excess 
of the highest amount shown in this exhibit? A. Yes. 
One company paid $6250 an acre for a tract in a university 
sale last fall in Andrews County, Texas. I remember 
that. We weren’t the party, but I remember that was the 
highest price that has ever been paid, $1 million for 160 
acres. 

Q. Do some of the state leases prescribe annual delay 
rentals that are a percentage of the initial consideration 
or the initial bonus? A. Yes. The State of Louisiana, I 
think, is the only one. Their rentals are one-half of the 
bonus. 

Q. And how much acreage is generally covered by one 
of their leases? A. Well, it can go all of the way from a 
few acres on a little tract that might have been a school 
tract, all of the way up to 5,000 acres. There is no limit. 

Q. Is most of the off-shore sales on a tract basis? A. 
Yes, they were 5,000 acres off-shore. They set them up in 
leases of 5,000 acres, each. 

Q. And how high has the initial consideration been for 
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some of those leases? A. Well, there have been, to my 
knowledge—now this isn’t necessarily the state because, 
as you all know, there 
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is a little controversy about what constitutes state and 

what constitutes Federal land, but on the 5,000 acres they 

have paid as high as $7 million or $8 million. | 
Q. For the lease? <A. Yes. 
Mr. Jensch: Of 5,000 acres? 
The Witnesss: Yes. 


By Mr. Jones: 


Q. That would give an annual delay rental of half that 
amount? A. If it were state land, it would, yes. The 
government is $3 an acre. There has been over $2,000 an 
acre paid, but as far as I recall, that was a 1440-acre 
lease. | 








Q. Well now, in obtaining leases, is it common to en- 
counter divided ownership in the tract you are trying to 
lease? A. Yes, it is getting more common each year. 

Q. That is, you find that more than one person has the 
right to lease different interests in the property? A. That 


is right. | 

Q. When you attempt to acquire leases on property such 
as that, is it quite common not to get leases on all of the 
interests in that particular property? A. Yes, it all de 
pends on areas, but there are some areas that have been 
leased for 30 or 40 years, like southern 
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Oklahoma and east Texas or south Texas, where it is al 
most impossible to get a full interest lease. 

Q. And that means that you end up by owning an inter- 
est in the working interest in the property with someone 
else owning the balance? A. Yes. 
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Q. And is that quite often more than two companies or 
individuals that own different fragments of the working 
interest? A. Well, it is frequent. It happens frequently, 
I would say. 

Q. Is it uncommon to pay different interest owners in the 
same tract different bonuses per acre for leases on their 
net acre interests? A. Yes. In other words, the bonus is 
by private treaty there isn’t any entire uniformity. Out 
of fairness, you would like to pay them all the same price 
in a particular area, but on the other hand, if a person will 
not lease at that price and you feel you can afford to pay 
more, you do. 

Presiding Examiner: Well, read the preceding question 
and answer, please. I am not sure he answered it that 
way. 


(Question and answer read.) 


The Witness: I thought he said common rather than un- 
common. 

Presiding Examiner: So you meant ‘‘no’’, rather than 
‘“veg?¢ 

The Witness: That is right. 


1292 
By Mr. Jones: 


Q. Well, is it uncommon for Stanolind to pay different 
prices in the same field for leases? A. No. 

Q. As I understand your other testimony, once you have 
found what appears to be a favorable structure, then you 
attempt to get as many leases on that structure as you 
ean? <A. That is right. 

Q. In effect, you try to get what is called a spread, don’t 
you? A. Yes, either a spread or all of the acreage if it 
looks like it warrants that big an expenditure of money. 

Q. Well, if you could get all except one of the leases, at 
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a particular price, would the last lease be more valuable 
to you on account of the fact that it would be the one to 
perfect your leasing program in that particular instance? 
A. Yes, it would, if it is as favorably located on the strue- 
ture of the other acreage. | 

Presiding Examiner: What do you mean by ‘‘spread’’? 

The Witness: Well, that was his question. In some 
cases, for example, you don’t have sufficient information 
to warrant too large an expenditure of money; take like 
a checkerboard, as we will call it, just like the squares on 
a checkerboard, you will take pieces across what is pos- 
sibly the trend or the structure, so that if it does produce, 
you will have 
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a few pieces on it, rather than buying all of it and spend- 
ing two or three times as much money to warrant the well. 
So it is quite a common practice to take what we call these 
checkerboard plays, where you don’t want to put the full 
amount of money in the area. | 

Mr. Jensch: And that is what you call the spread, the 
checkerboard? | 

The Witness: Yes. 


By Mr. Jones: 


Q. Do leases always provide for the same royalty rate? _ 
A. No. 

Q. Is it common that some of the leases the company 
may own in a particular pool might have different royalty 
rates? A. Yes, in quite a few pools we have rates that 
vary all of the way from 1/8 to, we will say, 3/8. There 
are some cases where we have as high as a half royalty, 
but they are relatively few. | 

Q. Are there instances where within the same tract of 
land different royalty owners are entitled under their re- 
spective leases to different royalty rates or percentages? 
A. Yes. ! 
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Q. What are overriding royalties, Mr. Lackey? A. 
Well, it is ordinarily considered there is the landowner’s 
royalty that is carved out of the standard form lease, 
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which is generally 1/8, and the other 7/8, which is leased 
to the operator, or what is known as a working interest. 
Now, any reservation of an interest out of that 7/8 work- 
ing interest is known as an overriding royalty. It has 
all of the aspects of a landowner’s royalty when the lease 
is in force, but, of course, when the lease expires, the over- 
riding royalty will lapse with the lease. 

Q. But the percentage of the production represented by 
the overriding royalties is free and clear of any cost? A. 
That is true. That is true in the true sense of an over- 
ride. Of course, many deals can be made, but on an over- 
riding royalty that is true. 

Q. Do overriding royalty rates vary? A. Yes, by pri- 
vate treaty you can make it as small as you can get it, or 
you can give as much as you feel you can afford to pay, 
if you have to. 

Q. And are overriding royalties generally created when 
you acquire a lease from another lessee? <A. Yes, that is 
the general time that they are created. I want to buy a 
lease from someone and he doesn’t want to give up the 
full interest in it, and if I am willing to pay it, he reserves 
an override in addition to what cash consideration I might 
have to pay hm. 

Q. Is it also common to encounter divided ownership, 
as far as the royalty is concerned, within tracts? 
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A. Yes, it is. 
Q. Do some of the original royalty owners quite often 
sell very small interests in the royalty that they originally 
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had? <A. Yes. I think most of them do. It is a way of 
raising some money and not taking all of the gamble that 
there will be no well drilled or no production found if it 
is drilled. 

Q. Well, within a given pool or field, is it customary to 
have different royalty owners under each different tract 
of land? A. I would say more than half of them probably 
have more than one owner. | 

Q. Well, I was thinking of tract ‘‘A’’ and tract ‘‘B' 
let us say in a particular field. Are the royalty owne 
in Tract ‘‘A’’ likely to be the same group of people wh 
own a royalty interest in Tract ‘‘B’’? A. No, if they 
were different basic titles, they would probably be differ- 
ent royalty owners. One man might own royalty, an in- 
dividual investor might have bought into five or six tracts 
or small interests, but basically each tract will have! a 
good percentage of different royalty owners in it. 


* * * * * * * * * 


1296 
By Mr. Jones: 


Q. Does the formation of driling units for gas wells 
create divided ownership to a greater extent than it ex- 
isted in the leases forming the drilling units? <A. Yes, 
generally. It depends on the area, but generally gas units 
take in several pieces of land of different ownership s0 
it does create additional royalties. ! 

Q. Does it also create different working interest owner- 
ship? A. Yes. 

Q. For example, if you were going to form a 640-acre 
gas drilling unit and owned a full 7/8 lease covering one- 
quarter of it; that is, one 160-acre tract, if you don’t own 
leases on the other three-quarters or interests in any of 
the leases on the other three-quarters, you would start 
in, would you not, with full working interest in 160 acres, 
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and end up with an undivided 1/4 interest in the working 
interest in the 640-acre drilling unit? A. That is correct. 


* * * * * * * * * * 


1300 
By Mr. Jones: 


Q. I believe you testified that in some instances a dis- 
covery well might indicate that additional development was 
not justified. When you drill in a discovery well that 
doesn’t meet expectations, do you abandon the well if it 
is productive? A. If it will pay the cost of operating it, 
we will continue to operate it, even though it will not pay 
back the cost of drilling, because that has already been 
expended, but we will not do additional development work 
unless we have some reason to think that by stepping out 
we might procure a better well. 

Q. Are insignificant discoveries fairly common? A. Yes, 
they are unfortunately more common than the significant 
ones. 

Q. Now, after a discovery has been made in your drilling 
development wells, is every development well a commer- 
cial 
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producer? A. No. There, again, it will vary according to 
the field. You will get some dry holes. You will not know 
the limits of the fields until you drill some non-commercial 
wells or some dry holes. 

Q. Does the percentage of dry hole development wells 
vary from field to field? A. It does. 

Q. Does the cost of developing the field bear any re- 
lationship to the magnitude of reserves in it? A. No, it 
will not, except to the extent that if you are not getting 
commercial wells, on wells that cost $200,000, for example, 
they might be commercial wells on a cost of $30,000 to 
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$50,000, but the depth has no relationship to whether they 
are sommerdinl— the cost of the well has no relationship 
to whether it might be commercial or not. | 
Q. Does it have any relationship to the volume of joil 
that might be in the ground? A. No. 
Q. Or gas? A. No, it does not. 
Q. Do fields located in the same area with equal develop- 
ment cost vary in ultimate productivity per acre? 
Mr. Jensch: May I have that question read, please? 
Presiding Examiner: Read the question. 
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(Question read.) 
The Witness: Yes, they do. 


By Mr. Jones: 


Q. Could they vary substantially? A. Yes, they could 
vary quite substantially. 
Q. Do you know how substantially? A. Well, for a 


commercial well at 10,000 feet, for example, on 40-acre 
spacing, it might have to produce 2500 barrels to the acre 
and it can vary up to 20,000 barrels per acre for a highly 
profitable well. 
Q. And it can produce considerably less than 2500 bar- 
rels per acre? A. Yes, it can do that too. | 
Q. Does Stanolind ever acquire leases based on the dis- 
coveries made by others? A. Yes, we do. | 
Q. Do discoveries in the vicinity where the company 
has leases affect the acquisition costs of additional leases? 
A. Yes. Of course, if someone makes a discovery of gas 
or oil, prices will, of course, go up for additional leases 
you might acquire. 
Q. Would that be true with respect to royalty rate for 
leases acquired in such an area after discovery? A. Yes, 
quite frequently you have to pay an excess over ¥ royalty, 
which is the standard royalty to acquire 
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leases after discovery. 

Q. Is the same thing true regarding annual delay rental? 
A. Well, in some cases, but for this purpose I think it 
is customary in the oil business that the rental doesn’t 
change very much. It is the initial consideration and the 
royalty rate, but there are cases where the rental would 
increase, although they would be infrequent. 

Q. When another producer discovers oil or gas near 
leases owned by Stanolind, does Stanolind immediately 
begin to develop its leases? A. Not necessarily. We first 
want to find out whether the well is a commercial well; 
that is, it is not just a flash in the pan, so ordinarily we 
would wait, a rule of thumb, 30 days to measure the 
productivity index. 

Presiding Examiner: What is your definition of a com- 
mercial well? 

The Witness: Well, I think it has been defined in some 


courts as a well that will return the cost of drilling and 
operating plus a reasonable profit. So you have to get 
back your initial investment. You have to pay for the 
current operating cost and then just as you would have 
to have some return on your money to invest it, you would 
have a reasonable profit. That I don’t consider has been 
defined. 


By Mr. Jones: 
Q. Well, would the time at which you develop leases 
1304 


under such circumstances depend at all upon the distance 
of the discovery well from the Stanolind leases? A. Yes. 
There isn’t any absolute yardstick that you can place as 
to whether you are being drained by another person’s 
well, but if the well is within 660 feet, we would ordinarily 
offset it. 
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I think the State of Texas leases provide that any well 
drilled within a thousand feet of the lease line or the land 
line of State of Texas land that is under lease, I think 
they require an offset within 90 days. 

Q. What if it were a mile or two away; would that 
affect the time at which Stanolind would drill a well? A. 
Yes, we would probably not drill if it was that far 
away, unless we had an expiring lease that we could not 
renew, and then we would have to have pretty good 
information that it would be worth the expenditure. Tt 
also would depend on what the cost of the well would be. 
We might drill two miles away to protect a lease on'a 
well that cost $50,000, whereas we wouldn’t on a well that 
would cost $250,000. 

Q. Does Stanolind ever acquire by purchase leases whith 
have been assembled by others? A. Yes, we do if we nae 
independent information. 

Q. And in those instances is it customary for the assignor 
to reserve an interest in the lease? A. Yes, I would say 
in the majority of cases. Of course, 
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he always wants to preserve an interest, and we would 
rather not have him retain one, so in the majority of se 
there is a compromise, so he has some interest. 
Q. And that is the interest that we were talking about as 
an overriding royalty generally? A. It can be an over- 
riding royalty or it can be a working interest, either one. 
Q. He might only assign you a fractional part of His 
working interest? A. That is correct. 
Q. And retain a part? A. That is right. 
Mr. Jensch: May I interrupt right there? How would 
that work out, if the assignor retained a part of his working 
interest, does he thereby reserve for himself the right |to 
do some development or exploration work too? | 
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The Witness: Well, ordinarily we will designate an 
operator on the joint properties. If I am acquiring a 
lease from you and part of the consideration, the ordinary 
one, would be that I will take a half interest or a three- 
fourth interest, you retain a fourth or a half, I drill the 
first well free to you and I will be designated as operator. 
Then we enter into an operating agreement before that 
first well is drilled, which would provide, in substance, that 
we get together and agree to drill all subsequent wells. 
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Now if I want to drill and you don’t, I have the privilege 
of drilling, and we have in there ordinarily what we call 
a penalty clause, where I get 200 per cent or 150 per 
cent—it is one of the two, generally—of your share of 
costs out of production; in other words, some reward for 
my taking a hazard, because if it was a dry hole, you 
would pay nothing. Similarly, if you want to drill and I 
don’t, the same provision is applicable, so that either party 
can develop it, but we generally get together. 

Mr. Jensch: I was trying to distinguish sharing of the 
interest from the overriding royalty. The overriding 
royalty has no risk at all, whereas your sharing of the 
working interest entails those provisions that you referred 
to as to who will drill and share expenses thereafter; is 
that right? 

The Witness: Yes, that is right. 

Mr. Jensch: Thank you. 


By Mr. Jones: 


Q. What are carried working interests, Mr. Lackey? A. 
Carried working interest is ordinarily considered as an 
interest that is carried out of production. The non-operator 
does not put up any share of the costs. In the event of 
a dry hole he loses nothing, but if it is a producer, I take 
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his share of production until I have been repaid his 
share of the cost, and thereafter we each participate in 
accordance with our ownership. | 
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Q. That is until you have recovered back his share of 
the cost of the well? A. That is right. There is no bonus 
to a carried working interest; that is, that 150 per cent 
clause, where I get more than the direct share of the cost. 

Q. Are any of Stanolind’s leases incumbered by carried 
interest? A. Yes. 

Q. What is a net profits obligation? A. Well, a le 
profits obligation is somewhat similar to a carried working 
interest. That would be where I put up, the operator 
puts up all of the costs for developing and for operating, 
pays the taxes, except income taxes of the non-operator, 
and then if there is a net profit, we share it in accordance 
with whatever the terms might be, 50 per cent, 25 per cent, 
or whatever had been negotiated. 

Q. Are any of Stanolind’s leases subject to net profit 
obligations? A. Yes, we have some of those. 

Q. Are oil and gas frequently produced together from the 
same reservoir? A. Yes, quite frequently. 

Q. Do the initial gas-oil ratios vary from well to an 
in a given oil field? A. Yes, they do from wells to wells, 
if not from well 
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to well. | 
Q. Do the gas-oil ratios change during the productive 
life of the respective wells? A. Yes, they do. If they 
are a water drive field, they might tend to diminish. If'it 
is a volumetric field, that is no water drive, but merely 
the gas pressure in a field that causes the oil to come to 
the surface, it will tend to increase over the life of the field. 
Q. How high will gas-oil ratios eventually get in some 
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instances? A. Well, there have been gas-oil ratios over 
100,000 cubic feet of gas per barrel of oil. 

Q. In fields which originally started to produce at a 
ratio of 2000-to-1? <A. Yes. 

Q. And that has progressively increased up to the point 
of 100,000-to-1? A. They have in some cases. 

Q. Is gas ever found by itself in the reservoir? A. 
Yes, it is. 

Q. Does the liquid hydrocarbon content of gas found in 
gas reservoirs vary? A. Yes. 

Q. What is the range of the variance? A. Well, I would 
say from a quarter of a barrel per million. 
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Below that, you wouldn’t tend to extract it. You couldn’t 
get it by primary separation. It goes up as high, I would 
say, as five barrels per million. That is considered very 
rich gas. 


Q. Well, could you give that to us in gallons per thou- 
sand? A. I might have to do some figuring on that. I 
don’t recall. We have always generally considered it as 
.29 barrels up to 5 barrels, rather than gallons, I don’t 
recall just offhand. 

Q. Well, would the range, though, be different in a 
condensate field as distinguished from a dry gas field that 
you have just described? A. Well, yes, a condensate field 
would be higher than dry gas. A dry gas field is ordinarily 
considered as a field in which the gas may be sold to a 
market or run through a pipe line, where no dehydration 
is necessary or separation at a separator point, which J 
say would be someplace around .25 barrels per million 
to maybe .5 barrels. 

Q. Above that, then, would it normally be a condensate 
reservoir? A. I really don’t know just where they would 
classify that. There is a technical classification as to 
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whether it is gas in solution as such in the reservoir or 
whether it is a liquid that gassifies when coming to the 
surface. That would 
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be an engineering problem. ! 
Q. Is it customary to find sufficient liquids in gas to 
justify processing? A. Ina gas field or in an oil reservoir? 
Q. Ina gas field. A. Well, I would say yes. You under- 
stand, to answer that, you can run any kind of gas through 
a gas plant. It is just a question of what kind of equip- 
ment you have and how much it is going to cost. You 
can practically get blood out of a turnip, but in a dry gas 
field, unless you are handling tremendous quantities of gas, 
it is not economical to build a gas plant, and I say that 
margin is someplace around .35 barrels per million, han- 
dling volumes of something like 120 to 200 million cubic 
feet a day, at least that is the standard that we haye 
used in one case. | 
Q. Then it would depend pretty much on the volume of 
gas that you had available for handling? A. That iis 
right. It is just like a 5-and-10-cent store, by turning 
over their inventory they can go on a lesser profit than) a 
store that doesn’t. So it is similar with your volumes of 
gas handled. You can handle a lesser percentage of liquids 
and still have it pay expenses. 
Q. After a field has been fully developed, how accurate 
are the reserve estimates? A. I would say it could be 
off as much as fifty per cent | 
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or greater. There is no way yet known of measuring the 
reserves in a field until it is pretty well fully Eevelobrs 
and performance history is known. 

Q. Well, say a field is fully developed and it has the 
same characteristics as other fields in the area. a it 
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possible under those circumstances to make precisely accu- 
rate reserve estimates for that field? A. Well, depending 
on what you would call ‘‘accurate”’, I would say under 
those circumstances, with the direct comparisons, with 
similar depths, similar pressures, and sand conditions, 
that you should be able to guess within eighty per cent of 
accuracy, if the other field to which you are comparing 
it has been fully produced and depleted and if the pro- 
ducing techniques are the same, but I have never seen two 
fields that you could say are identical or which will be 
produced identically. 

Q. Well, then, I take it that under the most favorable 
circumstances, your estimates would be in error by at least 
15 to 25 per cent? A. That would be my guess. 

Q. Is it customary for estimates to be in error by larger 
amounts than that, where the information isn’t as adequate? 
A. Yes. 

Q. Well, if a field’s characteristics differ from those 
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of other fields located in the same area, would that affect 
the accuracy of any reserve estimates that were made? 
A. Very much so. 

Q. Is it possible at the time of the discovery of a field 
to estimate with any accuracy the reserve discovered by 
a wildeat? A. None whatsoever. By that ‘‘discovery”’ 
you mean the discovery well? 

Q. That is right. A. No, there would be no way at all 
of guessing or estimating the reserves. 

Q. Do you know of instances where after fields have 
been fully developed, the reserve estimates made by the 
engineers from different companies all based on the same 
data varied as much as a hundred per cent? <A. Yes. 

Q. Do you know of any instances in which enough time 
has elapsed since those estimates were made to tell which 
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ones were the most accurate? A. Well, I think that the 
same people estimating over a period of time, the one 
fellow that was wrong on this field might be closer to 
right on the next one. I don’t think there is any— 

Q. Well, I was thinking, though, with respect to a par. 
ticular field, and I had West Edmond in mind. 
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A. Well, I am sure the reserves which are pretty well 
known now were a hundred per cent wrong; in other words, 
it didn’t produce half of what was expected. | 

Q. At the time the field was unitized? A. Yes. 

Q. Well, once you found a favorable geological structure 
by your geological and geophysical methods, is it possible 
to tell whether that structure contains hydrocarbons with- 
out drilling the well? A. No, it isn’t. I would like to 
say this for the record for people who are not familiar 
with it. When we say we find a structure and do that 
seismically, that is purely an educated guess. There is 
no means to tell you that there is one actually present ; 
What we are all actually looking for is something anomalous 
in an area, where the beds are not dipping uniformly, that 
there is some break which indicates there might be a closed 
structure or there might be a fault trap, and it is an edn- 
cated guess, at best, so when we say we go across here and 
we have found three structures, they may or may not be 
there, after we drill them, and should they be there, they 
may or may not produce, so it is not an exact science by 
any manner of means. 

Q. Well, if you did find what appeared to be a favorable 
structure that did contain hydrocarbons, would you have 
any way in advance of knowing whether it would contain oil 
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or gas, or both oil and gas? <A. No, because the same 
conditions that are conducive to accumulation of one are 
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similar for the other. We would not know in advance. 

Q. Well, after acquiring a block of leases on a favorable 
structure, does Stanolind always drill a test well? A. No. 

Q. In some instances would drilling by others in the 
meantime condemn the acreage? A. That is true, that 
might be done, and some of them we might feel are not 
quite of the magnitude that we would like to drill and 
we would try to farm them out to others; that is, giving 
them some acreage and some money and letting them share 
part of the exploratory costs. 

Q. Do you ever re-examine or re-interpret the geological 
data you have, and as a result of that change your mind? 
A. Yes, quite frequently. I think all companies have 
bought what they thought was a structure and then later 
have gone in and done additional geophysical work on it, 
which might eliminate the structure; and similarly, we 
go back into areas where we didn’t find anything the first 
time, and through new techniques and refinements and 
old methods, we have found that we can go back in there 
of possibly discover something we have missed. 

Q. At what depths are oil and gas found? 
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A. Well, the shallowest well I know of is 24 feet, which 
was drilled 30-some years ago, and I think the papers 
earried that Richardson Bass recently completed a well 
at 21,000 feet. 

Q. Does the depth of a well have anything to do with 
the expense of drilling it? A. Yes, it is in ratio to the— 
the cost is in relation to the depth. It is not a simple 
compounding by footage. You can drill the first 5,000 feet 
may be for $2.50 or $3 a foot, and maybe on a 12,000-foot 
well, the last 1,000 feet might cost you $50 a foot. 

Q. Well, would you compare the cost of drilling a 5,000- 
foot well with the cost of drilling a 10,000-foot well on the 
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same lease? A. Yes, I would say to drill and complete a 
9,000-foot well, thinking out in West Texas, now, of ja 
recent development we have had, we are completing those 
at $50,000 and we are not completing any at 10,000 feet, 
but at 12,500 feet we are completing them for $200,000. 

Q. Is there any relationship between the depth of a well 
and the volume of oil or gas discovered? A. No, there 
is not. | 

Q. Is the same true regarding development wells? A. 
Yes, the same thing is true. | 

Q. Can you recall any substantial field which, by 
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today’s standards, is shallow? A. Well, speaking of our 
own, our Midland Farms Grayberg Field is at 4800 to 
5,000 feet. We consider that shallow by today’s standards. 
Q. How deep was the East Texas Field? A. East Texas 
was 2800 to 3000 feet. | 
Q. And what was the magnitude of the reserves in that 
field? A. Well, it is hard to say per acre because som 
wells are—in some places there are five wells on a tenth 
of an acre, so I have never seen any figures or anybody 
figuring East Texas on a per acre basis; it undoubtedly 
has been, but they figured more on a per well basis, because, 
you see, Kast Texas is just some 27,000 straws in one com- 
mon reservior, and wells on top of that will produce many, 
many times the amount of oil that was on that particular 
lease. | 
Q. Although I had reference to the magnitude of the re- 
serves in the field. A. Well, in the field they have been esti- 
mated some upward of 5 billion barrels. | 
Q. Do you recall any fields which are relatively deep by 
today’s standards? A. Yes. Week’s Island is one which 
is producing down to 17,000 feet. There are a number of 
fields in West Texas producing from 12,000 to 13,000 feet 
a number of fields on 








? 
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the Gulf Coast that are producing from 12,000 to 15,000 
feet. 

Q. Are you familiar with the Magnatex field? <A. Yes. 

Q. How deep is that? A. It is around 12,500, producing 
from the Devonian formation. 

Q. What about the Shepherd Mott? A. Well, Shepherd 
Mott we drilled 15,000 feet. It is producing from around 
14,500, but it is not a commercial field as yet. 

Q. Well, how many wells did you get? A. Well we have 
drilled three wells, I think two producers, and one dry hole, 
and we don’t have one producer that we think will return 
the cost of drilling. 

Q. Do you know whether drilling costs vary from area 
to area? <A. Yes, they do. 

Q. Why do they vary? A. Well, the nature of the forma- 
tions drilled. In some areas you drill through relatively 
soft formations and in other areas you drill through very 
hard formations. For example, in the Devonian formation, 
in parts of west Texas, we make maybe a foot to two feet 
a day. In the softer formations, on the shales and sands 
of south Texas we might drill 500 feet a day. 
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Q. Well, do differences in the terrain itself have an effect 
on driling costs? A. Well, they do insofar as moving in. 
In other words, if after you are rigged up and start to drill, 
it wouldn’t make any difference whether you were drilling 
on the side of a mountain except for getting supplies up, 
or whether you were drilling on flat land, but some moving 
costs range up to $100,000. 

In the Gulf of Mexico we built platforms, we all have, 
which cost $1 million before we even get the equipment on 
there. In marshlands we some times have to build board 
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roads that run up to $50,000 or $60,000. You very seldom 
have a location right by a paved highway, unfortunately. 
Q. Well, do differences in the terrain or in the drilling 
characteristics of formations have any relationship to the 
magnitude of the reserves found? A. No, they do not. | 
Q. Do you know about what the chances are of finding 
production in the case of exploratory wells? A. Well, it 
has been quoted many times and published that industry 
figures show around one well out of nine or ten is dis- 
covering oil or gas. That does not necessarily mean com- 
mercially. 
Q. Well, do you know whether the proportion of success- 
ful exploratory wells varies from year to year? A. Yes, it 
does. It has been surprising that these ! 
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averages have stayed pretty much the same year after year 
with the number of wells that are drilled; they can a 





but not too significantly, I would say. 

Q. I think you did say that some exploratory wells 
which were successful didn’t find very large volumes of oil 
or gas? A. That is right, on the basis of the assembling of 
statistics, if a well is completed as a producer of oil or 
gas, it is termed a ‘‘discovery’’. If it is plugged and 
abandoned ten days later, it still goes down in the records 
as a producing well. 

Q. And as a field discoverer? A. That is right. | 

Q. Do you know whether the manner in which Stanolind 
conducts its operations is relatively the same as that fol- 
lowed by other companies, most of the other companies in 
the industry, insofar as the matters you have testified about 
here today are concerned? A. Yes, I think that we are 
about in the same boat, of necessity. We kind of follow 
one another from a competitive basis and I think i 
would apply to us would largely apply to others. 
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1654 
By Mr. Voight: 


Q. In other words, there is another factor. The volume 
that the purchaser will agree to take is a factor you con- 
sider in evaluating your contract? A. That is correct, 
because you get your return of your money at an earlier 
period of time. 

Q. Are the prices you have been offered—how do the 
prices that you have been offered compare with the 13 and 
a half cents at Woodlawn? A. The prices that we have 
been offered in the particular cases that I have been talking 
about have varied all the way from 17 cents to 21 or 22 
cents, the starting price. Those prices are on the Louisiana 
measurement base, however, 15.025 will be pressure base. 
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Donald R. G. Cowan 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 


By Mr. Jones: 


By Mr. Jones: 


Q. State your name. A. Donald R. Cowan. 

Q. Where do you reside? A. Ann Arbor, Michigan. 

Q. By whom are you employed and in what capacity? 
A. By the School of Business Administration, University 
of Michigan, as Professor of Marketing. 

Q. Outline your educational qualifications. A. B. A. 
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from Queens University, 1917—Gowan Prize Winner in 
Political and Economic Science; 

M. A. in Economies from University of Toronto, 1918— 
MacKenzie Fellow in Economics, 1918-1920; | 
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Ph.D. in Economics from University of Minnesota! in 
1937. Additional graduate courses taken at the University 
of Chicago and Northwestern University. | 

Q. Describe your teaching experience. A. 1922-23 Uni- 
versity of Minnesota—Instructor in Economies and Econ- 
omic History, School of Business. (Half-time while) in 
graduate work.) ; 

1923-25, University of Missouri—Assistant Professor in 
charge of courses in marketing, statistics and price bis 
search ; | 

1925-27, Chicago YMCA College of Giinmeres “seaahias 
marketing and merchandising four semesters. (Part- -ti Q 
while employed by Swift & Company.) ; 

1927-40, Northwestern University and University of 
Chicago—part time appointments teaching marketing, 
market analysis, statistics and business research. (While 
employed by Swift & Company.) ; | 

1945-50, Western Reserve University—part time appoint- 
ment teaching marketing of industrial goods, market 
analysis and related courses; 

1950—University of Michigan—Professor of Manksting 
in present charge of courses in market and sales research. 
Each year I teach a course in economics devoted to the 
energy supplying industries, including coal, oil and natural 
gas. | 
Q. Describe your business experience briefly. A. 1920- 
22, with Goodyear Tire and Rubber Company of 
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Canada; 

1925-40, Swift & Company in Chicago, in charge of 
Market Research Division; 

1940-44, Republic Steel Corporation in Cleveland, as 
Economist and Manager of the Commercial Research 
Department; 

1944-50, in business for self in Cleveland as Donald RB. G. 
Cowan and Associates, as consulting economist and 
management counselor. I was consulting economist for the 
National Coal Association from February 1945 to June 
1950. During this period, I made a number of economic 
studies relating to the production and marketing of coal 
and its competition with other fuels. I have belonged to the 
American Economic Association and American Marketing 
Association since 1925 and was president of the American 
Marketing Association in 1940. 

Q. Have you examined the transcript of the testimony 


and the exhibits previously offered in evidence in these 
proceedings? A. I have. | 

Q. Based on that examination do you understand the 
issues involved in this proceeding? A. I do. 


Q. Was the 12 cents per Mef initial price in and of itself 
the equilibrium price at the time the contract was executed? 
A. We do not know how the buyers and the sellers weighed 
the alternatives, and we also do not know whether the seller 
would have been willing to commit his supplies for a short 
time period for a flat 12 cents or whether the buyer 
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would have been willing to pay that price for a short time 
period. 


102 





(1830) 


However, the record does show that in the 20-year agree- 
ment actually negotiated, the 12 cent price was the only one 
element of the equilibrium price at that time. The con- 
tract itself reflects the unwillingness of the seller to sell 
gas for 20 years for 12 cents per Mef and it also reflects 
the willingness of the buyer to pay prices in excess of 12 
cents during all but the first two years of the life of the 
contract. | 

The periodic price increases represented both buyers’ 
and sellers’ best estimates of the probable movements of 
the equilibrium price during the period. However, both 
sides recognized that it was impossible to forecast such 
price movements precisely. Therefore, favored nations 
clauses were included in the contract for the purpose of 
adjusting the forecasted prices so that they would approxi- 
mate the prices being paid under currently negotiated 
contracts. 

It is the sum total of all of the price provisions of the 
contract that must be recognized as representing the judg- 
ment of the buyers and sellers of the equilibrium price jat 
the time the contract was signed. 

Q. How have the increases in price provided for by the 
price schedule in the Woodlawn contract compared with the 
year-to-year increases in the initial prices under contracts 
negotiated 
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in the Texas and Louisiana markets since 1950? A. Each 
annual report which an interstate pipeline files with the 
Federal Power Commission shows the price paid for gas 
under each gas purchase contract executed by the pipeline 
company during that year. All of the prices reported for 
Texas and Louisiana contracts executed during 1951 were 
averaged. Similarly, all contracts signed in 1952, 1953 and 
1954, the last year covered by the pipeline reports, were 
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also averaged year by year. The resulting comparison is 
set forth in the following table: 


1831 


Natural Gas Price Increases Over 1951 
Average Initial Price for 
Provided in Current Year Contracts 
Woodlawn Contract in Texas and Louisiana 


Cumulative Cumulative 
Price Increase Price Increase 
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In the above table, all volumes are adjusted to a standard 
pressure base of 14.65 PSIA at 60 degrees F. 

Many of the contracts included in these computations 
are not comparable for one reason or another with the 
Woodlawn contract. Nevertheless, the year-to-year changes 
in the average initial prices is an indication of the magni- 
tude of the price increases which have occurred since April, 
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1951 in these markets. The averages do not, of course, re- 
flect the current market price in any particular eee at 
any particular time. 

From 1951 through 1954, the initial contract prices in- 
creased 3.5 cents per Mcef. During the same period of time, 
the Woodlawn contract called for an increase in price of 
1 cent per Mcf. Had the initial Woodlawn price of 12 cents 
per Mef increased as much as the average increase in the 
initial prices of contracts negotiated since 1950, the Wood- 
lawn price would have escalated to 15.5 cents per Mef at 
the end of 1954, which is 2 cents per Mcf higher than the 
agreed price which was to become applicable on April 3, 
1955. In fact, it would have taken 16 years for the fixed 
price increases specified by the Woodlawn contract to equal 
the price increases which have taken place in the same com- 
petitive market in a four-year period. 

The fixed step-up in prices provided for by the Woodlawn 
contract appear today to be an underestimate of the 
probabilities 
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of price appreciation occurring during the term of that 
contract. | 

Q. You have talked about the Woodlawn contract with 
Mississippi River Fuel Corporation and have stated that, 
in your judgment, the equilibrium price was competitivel: 
determined and that the step-up provisions of that contest 
have resulted in smaller price increases than those in the 
current competitive market in Louisiana and Texas. Have 
you made any inquiry into the impact of increased field 
prices on the ultimate consumer? A. When we speak of 
the price to the ultimate consumer, we are speaking of a 
combination of the field price for the basic commodity plus 
the compensation to the pipeline companies for transport- 
ing the natural gas to the city gate and the compensation 
to the distributing company for moving the gas to the 
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ultimate consumer, Therefore, when we examine the im- 
pact on the consumer, we can only look at the end results 
of the combination of basic commodity cost plus charges 
for transportation and distribution. 

The best way to examine the impact on the consumer is 
to look to the record as published in the Prospectus of 
March 14, 1956, by the Laclede Gas Company, in connection 
with an offer of preferred stock to the public. The follow- 
ing table is taken from page 6: 
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Average Revenue (Cents Per Therm) 
Year Ending September 30 
12 Mos. 
Ending 
1954 1955 Dec. 1955 


13. 


_ 
© 
an 
to 


1951 


Domestic 13.3 
Househeating : 
Commercial 

Industrial 

Interruptible 

Total—All Customers 


—_ 


dt ig eared iat es 
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The average revenue per therm for all customers moved 
downward from 7.8 cents through 1952 and 1953; then 
moved up to 7.9 cents in 1954, and returned to 7.8 cents for 
1955. Thus, during the little better than five-year period 
the average realization per therm has remained unchanged. 
There is no indication from the total revenue per therm re- 
ceived by Laclede that there has been any adverse impact 
on the entire group of consumers in that market. 

Considering the classes of customers, you will note that 
the average domestic user has experienced a price increase 
of 13.3 cents to 13.5 cents, or an increase of .2 cents per 
therm. For househeating customers, the average price has 
inereased from 7.7 to 8.7 cents, or 1 cent per therm. Com- 
mercial, industrial, and interruptible classes of customers 
have experienced increases 
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of .4 cents, .2 cents, and .4 cents, respectively. Minor 
charges in the relative volume of sales to the various 
classes of customers account for the apparent anomaly 
of increases in prices in all classes without an increase in 
the total revenue per therm. | 

From this analysis of the individual customer classifica- 
tion, it might be inferred that there has been a slight 
impact on the natural gas user. But before concluding 
that the average householder has been injured, however 
slightly, recognition must be taken of natural gas prices as 
compared with prices of alternate fuel. Here again the 
Prospectus is helpful as on page 9 the following table is 
presented: 


Cost of Heating Average 5-Room, House in St. Louis 
During Normal Heating Season 


Fuel Oil Hand Fired Coal Stoker Coal 


% of % of % of 
Natural Natural Natural 
Amt. Gas Amt. Gas Amt. Gas | 


1951 $ 92.38 $135.99 147% $118.71 129% $99.10 107% 
1952 92.38 139.30 151 121.92 132 100.32 109 | 
1953 104.51 148.15 142 128.70 123 110.02 105 
1954 104.51 148.15 142 127.27 122 112.86 108 | 
1955 104.51 153.68 147 129.77 124 110.02 105 


It is no wonder that Laclede concludes that ‘‘Gas for 
house heating is sold by the company at a considerable 
price advantage relative to major competitive fuels .. .”’ 


1836 


Notice that through the years, the cost of using fuel 
oil has been more than 42 percent greater than for natural 
gas. The cost of using hand fired coal has consistently 
been more than 22 percent above natural gas and the cost 
of stoker coal has ranged from 5 to 9 percent above natural 
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gas. As it has been found in other market areas that con- 
sumers are willing to pay a premium price for gas because 
of its cleanliness and convenience, it is little wonder that 
the company ‘‘. . . is still confronted with a tremendous 
unsatisfied demand for house heating service.’ 

Under these conditions, it must be concluded that there 
has not been imposed upon the consumer in the St. Louis 
Metropolitan market any unfair price for natural gas 
when all other principal competitive fuels have been sold 
consistently above natural gas prices. This conclusion 
appears particularly justified when it is realized that 
Laclede’s prices reflect sizable non-recurring expenses 
written off by that company since converting to natural 


gas. 

It is important also to note that the competitive ad- 
vantage of natural gas over other fuels in St. Louis has 
not prevented continuous and steady improvement in the 
reported earnings of Laclede, as follows: 
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Year Ending 
September 30 


1951 $2,932,797 
1952 3,017,422 
1953 3,215,812 
1954 2,824,047 
1955 3,171,553 
1955+ 3,419,856 


#:Year ending December 31, 1955. 
Dividends paid have reflected the improved earnings, hav- 
ing been increased from 42 1/2 cents per share in 1951 to 


an annual rate of 72 cents per share as of the end of 
1955. 
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Thus, it would appear that not only has there been no 
undue impact on the customer but that a tremendous un- 
satisfied demand continues to exist. The consumer bene- 
fits by continuing to be served with gas at a constant ratio 
below competitive fuels. The Laclede Gas Company has 
benefited through increased earnings notwithstanding ab- 
normal write-offs. Laclede’s stockholders have also bene- 
fited through increased dividends. | 

The Mississippi River Fuel Corporation must have an4 
ticipated these conditions or it would not have willingly 
consented to the price provisions in the purchase agree- 
ment. Certainly, this purchased contract of natural gas 
must be classified as beneficial to all concerned and has 
increased the total income of 
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consumers in the area served. 

Q. In your testimony regarding the economic forces 
which determine price, you have not mentioned cost of 
production. Will you explain why you have not done so? 
A. It was not an oversight. Cost of production is not a 
prime determinant of price. There are several reasons 
for making this statement. 

1. There are some important commodities which ae 
comparatively small or, in fact, no cost of production, yet 
they have prices some of which are extremely high. Rare 
pieces of art, Stradivarius violins, the site value of any 
piece of land and rare gems, metals and chemicals are 
striking examples. However, all of the commodities in 
ordinary commerce have prices which differ from costs of 
production of various portions of supply. Some pro+ 
ducers go out of business because the competitively deter+ 
mined price at which they can sell their product is less 
than their cost of production while others make profits 
from the spread between their costs and the same com- 
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petitively determined prices. The reason is that demand 
for and supply of various products determine their prices. 
At any point of time, the supplies offered by various sup- 
liers and the demand bids of various buyers determine 
the price, and this market price may be above the cost of 
production of some producers and below the cost of pro- 
duction of others. 
1839 


Cost of production is merely a limiter of supply. Vari- 
ous parts of supply cost varying amounts to produce. 
When price is not high enough to cover the cost of the 
highest cost producers of supply, those producers will 
sooner or later withdraw from production, thus reducing 
the available supply and causing prices to rise. 

On the other hand, when demand is such that price 
rises above the highest cost portion of supply, it causes 
other potential production at still higher costs to be 
undertaken, thus bringing forth an additional supply in 
response to the price. 

This illustrates three basic economic principles which 
apply to independently producible products: 

First, an expenditure once incurred in bringing forth a 
supply has nothing to do with price determination. Only 
the competitive supplies of different producers and the 
competitive demands of different buyers determine the 
price. 

Second, price determines the expenditures or costs to be 
incurred by a rational-acting producer, since he will not 
incur an outlay for production which he does not antici- 
pate being returned to him. Basically, therefore, prices 
determine the cost level of the highest cost units of supply 
necessary to provide the total supply required to satisfy 
demand at any given equilibrium price. It is, therefore, a 
falsehood and a delusion that costs determine prices. 
Rather, it is axiomatic 
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that prices have determined costs in the past and will 
determine cost in the future. 

Third, there are wide ranges in the difficulties and, 
hence, the costs of production of various producers and 
various portions of supply. Therefore, the principle is 
axiomatic that an average cost of production of all por- 
tions of supply will ordinarily fall far below a price that 
will bring demand and supply into equilibrium. These 
reasons explain why accounting for price determination 
is a sheer waste of money and, also, why guidance on 
prices must be obtained from economic principles rather 
than from accounting practices. 

Q. You mentioned that these principles apply to in- 
dependently producible products. Will you explain 
whether there are products that are not independently 
producible and what principles apply to them with regard 
to costs and prices. A. Yes. Products that are not in- 
dependently producible are called joint products by eco- 
nomists. Illustrations are cotton and cotton seed; cotton- 
seed oil, lint and cake; ham, bacon, pigs feet and bristled: 
beef and hides; easoline: vasoline, fuel oil and asphalt; 
coke, coal-tar and coal chemicals; haiier and buttermilk; 





lamb and wool; chicken and feathers: liquid and gaseous 
hydrocarbons; end many other groups of joint products. 
The economic characteristics and principles which pertain 
to all joint products are as follows: 
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1. They emerge inevitably from the same process of 
production. 


2. It is impossible to determine the separate costs of pro 
duction of two or more joint products arising from the 
given process. 
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3. It is impossible to expand or contract the supply of 
one without expanding or contracting the supply of the 
other. 


4. A rise in demand and output of one joint product 
without a corresponding increase in demand for the other 
is certain to be attended by a rise in the price of the first 
and a decline in the price of the second. 


5. If the supply of one joint product can be sold only 
for a relatively low price, the other joint product(s) aris- 
ing from the same process must sell for a proportionate 
high price or the production of both of them will decline. 
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Q. Will you explain how these principles apply to the gas 
producing industry? A. I have already shown that increas- 
ing quantities of gas have been demanded and the necessary 
supplies have been forthcoming at higher prices than was 
the case at lower prices. It has also been shown that at 
higher prices greater new well drilling takes place than at 
lower prices.—The opposite is true of the abandonment of 
old wells.—F urthermore, as prices rise, gas producers vent 
and waste less gas. These are demonstrations of the prin- 
ciple that higher prices are necessary to induce producers 
to undertake the difficulties and higher expenses asso- 
ciated with bringing forth the additional supply for which 
buyers are willing to pay the higher price rather than do 
without. Thus, the expenditures of high cost producers 
are caused by higher gas prices. They do not determine 
gas prices. 

Secondly, it is impossible to determine costs of produc- 
ing gas for the purpose of establishing prices. 

It is impossible to find any uniformity in costs which 
would enable an equitable price to be established on the 
basis of either past or current costs. This is due to vary- 
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ing chances of success in drilling, varying drilling depths 
and other physical conditions in different fields, varyin 
outputs of successful wells with varying unit costs resulting, 

unproven resources of existing fields, different gathering 
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distances to main pipelines, and other factors. | 

Further, the basing of price in each field on a predeter- 
mined average cost per Mef, if it were possible to calculate 
such, would have uneconomic consequences of a most seri- 
ous nature. It would automatically reduce total produce: 
tion and bring about a widening discrepancy between thé 
amounts supplied and the amounts demanded. As be, 
tween fields, the field with high prices based on high aver: 
age costs would be avoided by buyers of gas, who would 
naturally gravitate to buying as much as possible where 
low prices were established and exhausting supplies there. 

It is obvious that a substantial portion of the gas needed 
would have to be produced at above average cost in every 
field and, for all producing areas as a whole, more than 
half the gas would need to be produced at above average 
cost in order to meet demand. This is because the price 
based on average cost is always below the true equilibrium 
price and, therefore, more gas would be demanded than 
at the latter price. | 

It would be found necessary, therefore, to set the price' 
in each field sufficiently above average costs to compen- 
sate for the higher costs of that increment of supply which 
would not be forthcoming to satisfy demand except at the 
higher price. This merely states again that equilibrium 
price is the regulator of supply and the detriment of the 
highest cost quantity required. Why go to all this trouble? 
Let 
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free market prices determine the quantity which can be; 
produced. 
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The economic ramifications of applying field average 
costs for price determination would be more complicated 
and more disastrous due to the costs of transporting gas 
different distances to market. 

In many fields, the production costs would be below other 
field average costs but transportation cost to market might 
be above average and, in these areas, producers would 
have to accept a still lower price because buyers would, 
try to meet their needs at shorter distances. On the other 
hand, there might be above-average-cost producers in a 
field near a consumer market who might readily find buy- 
ers who would be willing to pay higher prices because of 
the transportation advantage but who would not be al- 
lowed to pay a price above the field-average producing 
costs. 

All of these difficulties would apply to ‘‘original cost’’ 
as a pricing basis. The difficulties of determining correct 
and equitable original cost would be insuperable. Would 


original cost apply to all wells, both successful and un- 
successful, drilled by a single owner, or by various own- 
ers in a given field? What is the original cost of 1,000 
cubic feet of gas from a field or well of high output com- 
pared with one of low output? In my opinion, it is use- 
less to attempt to answer these questions factually. An 
average ‘‘original’’ cost 
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as applied to each producer would penalize the more suc- 
cessful and the more efficient and succour the low volume 
producers and the inefficient. 

A still further and completely insuperable difficulty in 
attempting to regulate gas prices on the basis of cost of 
production arises out of the fact that nearly half of the 
output of natural gas is produced as a joint product of 
oil-well operations. 
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The inevitable consequences of these principles under- 
lying the joint production of gas and oil, when considered 
from the standpoint of regulating the gas industry, are 
terrifying. First of all, it is impossible to determine the 
cost of producing nearly half the output of gas. Second, 
if the price of gas is set too low, as a result of some arbi- 
trary allocation of costs, it will check oil production and 
cause oil prices to rise. 

On the other hand, if the gas price is set too high, it 
will stimulate production of oil causing oil prices to fall 
and fuel oil to compete more effectively with gas in con- 
suming areas. 

Third, because oil accounts for a much larger propor- 
tion of the joint revenue from oil-well operation, any de- 
cline in oil demand would cause oil-well output to decline, 
and gas prices would have to rise very steeply in order to 
induce reasonable maintenance of gas production. | 
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Fourth, a more rapid expansion in the demand for gas 
than for oil, must cause the price of oil-well gas to rise a 
great deal, or otherwise the deficiency in gas supplies 
must be made up by extensive discovery of new dry gas 
wells and the expansion of dry gas output; or partly both 
must happen. Both have happened in recent years. 


It is quite obvious that, if gas prices are to be based 
on average costs and are to be prevented from rising in 
response to expanding gas demand, which will be further 
stimulated by the artificially low prices, the supply of oil- 
well gas must expand. But, in order to bring about a 
more rapid expansion of the supply of gas from oil wells 
than is justified by the present rate of growth of oil out- 
put, the output of oil wells must be stimulated by higher 
oil prices. This must lead inevitably to the ridiculous 
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conclusion that oil prices must somehow be set higher in 
order to keep the price of gas down. 

It should be pointed out that the setting of cost-based 
prices below the level of the true equilibrium market price 
will be detrimental in several ways. It will again encour- 
age gas wasting at points of production. It will injure 
coal and fuel oil producers. It will stimulate less efficient 
use of gas. It will artificially stimulate demand while it 
restrains or reduces supply. 

The problem of short supply will become increasingly 
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serious. Industries requiring gas will move to gas pro- 
ducing states in order to assure themselves of a supply at 
freely determined prices. Producers will prefer to sell 
on an intrastate basis. Eventually, the Federal Power 
Commission will be forced to choose between several 
alternatives such as: 


1. It might abandvn its low-price policy and raise prices 
extraordinarily in order to cause the gap of some years in 
well drillings to be made up. 


9. It might ration gas supply which the gas consuming 
publie would dislike. 


3. It might disallow further pipeline expansion which 
would certainly make latent new demand ineffective and 
be tantamount to favoring those consumers already using 
gas as against those cities and towns not yet served but 
wanting service. Prevention of pipeline expansion is an- 
other form of rationing which would please the coal inter- 
ests and displease whole sections of the country with re- 
sulting political repercussion. 


4. It might allocate gas reserves among pipelines and, 
hence, among various consuming sections of the country. 
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Q. If, on your opinion, cost of production is an unsound 
basis of price determination, what in your opinion should 
the Federal Power Commission do in carrying out its 
responsibility for regulating the price of gas? 
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A. There are several things it must do. First it must 
recognize that the gas producing industry does not have 
the characteristics of a public utility which are ! 

(1) the supplying of a single service considered essen- 
tial to the present mode of life, 

(2) the service must be sold to and used widely by the 
public, ! 

(3) the providing of the service may be done more effi- 
ciently by a monopoly. 
As to the first, natural gas is not essential to the present 
mode of life. In fact, it provided less than 24 percent of 
the total energy consumed in the United States in 1954. 
Its proportion was exceeded by both coal and oil, while 
other energy sources include water power, natural gas 
liquids and wood. It is no more essential to the present 
mode of life than the commodities just mentioned and 
many others, none of which are regulated. 

Gas is used widely, but not as widely as coal, oil and 
the commodities just mentioned. Most areas have alter- 
nate sources of energy for various purposes. 

Third, the thousands of independent gas producers are 
no more a monopoly than the thousands of coal producers, 
oil producers, farmers producing food, cotton growers, 
sheep and wool producers or lumber producers. Gas pro- 
ducers compete with each other and with coal producers, 
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oil producers and water power producers in meeting the 
needs of the vast energy market. 
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Nor is there any tendency to or advantage in monopoly 
of gas production. Gas is produced by thousands of small 
and large producers in widely-separated competing areas 
of production. There would be no economy whatsoever 
in combining production under one management such as 
that gained by a single gas distributing system in a local 
community or by a single pipeline transporter to a com- 
munity through the use of large diameter pipe as against 
several small diameter pipes. 

It is impossible to find one well or even a small number 
of wells having volume large enough to take the place of 
the vast number of wells needed in different areas to 
supply the widespread energy market. The tacit approval 
of a monopoly conferred by franchising one large pro- 
ducer, or even a few large producers in different fields, 
would accomplish no economy of capital investment in 
gas production or no convenience to the public such as is 
provided by the natural and physical advantage of elimi- 


nating competing telephone or electric services in a com- 
munity. 

Moreover, the artificial monopoly gained from a fran- 
chise in its protection of local public utility from com- 
petitors in its exploitation of a local market would rule 
out new entries and defeat the replenishment of gas 
reserves through an adequate number of new discoveries. 
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It is obvious, therefore, that the gas industry is not a 
public utility and the regulation of its prices cannot and 
should not be based on the practice of cost plus fixed return 
on investment. 


* * * 





1870 
By Mr. Jones: 


Q. Doctor, would you describe what you did in connec- 
tion with the type of recommendations you made to the 
Commission? A. I made a study of the factors which 
affect demand and supply, or rather supply and demand 
factors which affect and determine the equilibrium pripe 
on a national scale. 

This has been done by use of a well established and ie 
used method, namely, correlation or multiple correlation 
technique, which engineers, statisticians, economists, fores- 
try experts, biochemists and many others are using. It 
is a difficult method to describe in five minutes, but per- 
haps by analogy, I could develop briefly what the essen- 
tials of the method is: | 

Engineers all know that if you have varying observa- 
tions or varying phenomena you may be able to develop 
related data which, by solving a normal equation will give 
you the constants in the equation which will provide you 
estimates or 
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normals from the data you use, which are the best fit to 
the particular dependent series you are endeavoring to 
obtain normals for. | 

Let me illustrate: A number of years ago, when I was 
teaching at the University of Missouri, I had some work 
or contracts with the U. 8. Meteorological Service with 
regard to the level of the Mississippi River at different 
points. The problem was how to judge when St. Louis 
and the other points were going to be near flooded with 
the Mississippi. Rainfall in the upper Missouri, upper 
Mississippi and the degree of it, the amount of sunshine, 
the heat, evaporation, all of those factors come in and 
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determine just what the level and what the combination 
of flows from all the different tributaries will contribute to 
the level at St. Louis. 

Well, the engineers in that service developed an equa- 
tion which they used and which enables them to tell the 
people in the river flats, tell them when they ought to 
move, and that was an equation into which they put 
specific observations in the upper Mississippi and the 
upper Missouri and other tributary streams and were 
able with a time lag to determine the level at St. Louis 
and at other points downstream in the Mississippi. 

Now, carrying that analogy or that description further, 
when I was in the food business, in Swift and Company, 
we 
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were able to forecast within narrow ranges of variation 
the supply of hogs coming to market, even by months, and 
by shorter periods than that, at times. The reason, or 


the basis upon which we were able to do that was the re- 
lationship between the price of hogs two years previous 
to the price of corn two years previous. That is called 
the hog-corn price ratio. 

Farmers have been going up and down on that hog-corn 
cycle, as they call it, in the trade there, since the 1850’s, 
and despite the U. S. Department of Agriculture and the 
Farm Bureau and all their other agencies, they have not 
been able to counteract that cycle because it is a basic 
eycle. You can measure and predict from it with equa- 
tions. 

I might tell you just how that works in a word, or a 
few words: When hog prices are high, it means that 
there are very few hogs and therefore there is not much 
demand for corn and therefore corn prices are low, and 
the farmer says to himself, and each individual farmer 
says this to himself, ‘‘It is a wonderful time to have more 
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hogs. Why don’t I have more?’’ And so he breeds a lot 
of sows, but all of them do it at about the same time, and 
after the pig litters come to market, they begin to feed 
corn and gradually the corn price goes up, but it is still 
all right because none of the hogs have reached market. | 
Gradually they finish the hogs and all of them begin to 
market hogs about a year afterwards. And at the same 
time 
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the price of hogs comes down, the price of corn is in the 
meantime up, but still it is fairly profitable. He says, ‘‘It 
isn’t quite as good as I thought it was going to be, but 
still it is good, and I will use the same hogs for sows again 
and make more money next year.’’ 
They all do the same thing. By the end of the second 
year they have bid the price of corn sky high and they all 
decide they better get the hogs to market. They all mar- 
ket them at once and the hog prices crash. | 
They say, ‘‘I wish I had had corn instead of hogs to 
sell,’? and they get rid of even the sows. And presently, 
after people have had a feast on pork at lower prices, it i is 
used up and no young pigs are coming along, and then i in 
the meantime there is no demand for corn at all with no 
hogs on the farm, so corn prices go down, and gradually 
as we eat up the pork, the hog prices rise again and they 
say, gentlemen, this is a wonderful business. It has been 
going on about three years up and two years down fora 
hundred years, and in spite of weather—weather will 
interfere to some extent because it affects the corn crop 
year by year, and it also affects at certain times the saving 
of the pig litters, but outside of that this cycle is one that 
has gone on. 
Now, relating this to—I might say, first of all, that the 
packers, the individual companies have been able to 
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develop what in effect are equations to determine when 
these hogs are going to come to market, whether they 
ought to move inventories into consumption at lower 
prices, or still maintain their prices at fairly high rates 
in order to spread the supply of ham and bacon over a 
longer period, because that is one of the functions of a 
price. It is to spread supplies so that we don’t have 
feasts and famines. They have worked at this and it 
has been very beneficial really to the public, and to the 
farmer, because it operates as a balance wheel in the food 
business. 

We developed over many years many sorts of equations 
by which we could estimate and determine policies in this, 
relating to hogs and other meats. I am using hogs as an 
illustration. There is a long-time cycle in beef; there is a 
short-time cycle in chickens and turkeys; there is a cycle 
in eggs. There are many of these ups and downs that 
are entirely explainable on the basis of measured data. 

Now, when you come to— 

Presiding Examiner: Are they explainable in terms of 
each other? 

The Witness: You mean as one food against another? 

Presiding Examiner: Yes. 

The Witness: Oh, yes. You can find—you will discover 
that there have been measures, studies made of the inter- 
competition of beef and pork and ham, or turkeys against 
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chickens. Turkey has had a great expansion in demand. 
All of these things operate and intertwine with each other. 
We have had a very great increase, for instance, in the 
consumption of vegetables and a very big decline in the 
starch foods, wheat. It has affected the price of wheat 
very decidedly as a trend. 
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Now, coming to this gas field, if I may, it is a compli- 
cated field, but it is amenable to measurement of iden- 
tically the same kind in essence as these other fields, and 
it takes time to make such a study. But one study, or 
rather this study which I have attempted to make fairly 
rapidly, and I am sure it is not the final thing which could 
be done by the Federal Power Commission with an ade- 
quate staff in this field, nevertheless is very SEN eateniee 
I believe. 

The first factor which affects gas prices over the years 
is the general purchasing power of the dollar. The gen- 
eral purchasing power of the dollar has been falling, or, 
in other words, prices, the general level of prices as meds- 
ured by the Bureau of Labor Statistics has been rising, 
especially since World War II, and therefore some ac- 
count has to be taken of that first in making an analysis 
of gas prices. So we take—I have taken the national re- 
ported prices of the Bureau of Mines, Department of the 
Interior, and have divided them by the Bureau of Labor 
Statistics index of wholesale prices on a 47-49 base, which 
provides me then a 
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series of what we call real prices over a period from 
1935 to 1954,—is now available unofficially for 1955, and 
that series of prices indicates what the price of gas might 
have been with all factors of demand and supply operating 
during the period, except the general level—assuming 


the general level is constant. : 
Taking the second step from that— 


By Mr. Jones: 


Q. Which chart shows what you have just been dis- 
cussing? A. I don’t have numbers on these charts yet 
but the first chart is the one which shows natural gas, real 
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prices, U. S. annual averages, 1935 to 1955, based on the 
level of 47-49. 


e * * 


By Mr. Jones: 

Q. Then, Doctor, as you proceed to describe each one 
of these, would you pause when you finish so that we can 
assign an exhibit number to it, please? A. Yes. 

Taking these real prices by years, I next examined 
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the factor of ratio of proved reserves to net production, 
which in effect in the gas industry is a measure of the 
number of years of supply which is generally looked upon 
or regarded at any particular point of time. That is the 
common way of designating it on the part of people deal- 
ing in the gas industry with their statistics. They say, 


‘*We have 25 years’ supply,’’ or ‘‘We have 22, 18, or hi eae 
the lower the figures, the shorter the supplies in the ground 
relative to the production taking place. 

Now, the plotting of these prices, these real prices 
against the ratio of proved reserves to net production 
indicates a clear negative tendency. That is, the higher 
the ratio of reserves to net production, or in other words, 
the greater the number of years supply available at any 
particular time or year, the lower the price, other things 
being equal, or putting it the other way: the larger the 
reserves relative to the net production, the lower the price. 

Is that what I said before? 

Q. I think you said the same thing. A. Turning it 
around the other way, the lower the reserves relative to 
the net production, the higher the price. And that is the 
second chart in my analysis, and this is the measurement 
provided by this curve. 
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The title of this chart is ‘‘U. S. Real Well Prices and 
the Ratio of Proved Reserves to Net Production.’’ | 
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Presiding Examiner: That will be marked for identifica- 
tion as Exhibit No. 103. 


(The Document above referred to was marked Exhibit 
No. 103 for identification.) 


By Mr. Jones: 


Q. Do you know what the sources of your information 
for that particular chart were? A. The proved reserves 
and the net production are both taken from—the reserves 
are taken from the AGA Annual Statistical Report. | 

Presiding Examiner: ‘‘Gas Facts’’? 

The Witness: Yes, ‘‘Gas Facts,’’ and the net production 
is obtained by taking the Bureau of Mines Annual State- 
ments on Production, gross production, and deducting re+ 
pressuring from it as given in Bureau of Mines Informa, 
tion Circular 7644, entitled ‘‘Natural Gas Statistics, 1936 
to 1950,’’ with their supplementary annual statements 
which they have since issued, namely, ‘‘Minerals Market 
Report, MMS,”’ that is the Minerals Market Reports. The 
series runs from 2099, 2229, 2341 and 2446. | 

All the data are contained there from which the exhibit 
is derived. 


By Mr. Jones: 


Q. Those were the sources of Exhibit 103? A. Yes. 
Incidentally, the same material, I believe, 
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is given in ‘‘Gas Facts’’ for 1954, too. 
Q. Then you will proceed to describe what you did next? 


A. The one that I have just given you is a supply factor, 
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and it is given, you see, as reserves, against the net 
production at the particular time. In other words, 
negotiators on prices for gas contracts will look at the 
available reserves and the rate at which we are using up 
those reserves at a particular time, that is a very definite 
and clear factor affecting price. 

The next, or third part of this analysis is measurement 
of the expanding consumption of energy by the nation, as 
represented by the total Btu consumption of energy, 
British thermal unit consumption of energy in trillions, 
and ratioed to the proved reserves of gas. 

In other words, are we using more and more relative to 
the reserves of gas available? Of course, we have been. 
The expansion of total British thermal units of energy 
of all kinds or from all sources consumed has been rising 
in very close relationship with the gross national product 
which measures the expansion of the economy as a whole 
over the years. And now when that ratio is placed against 


or compared with the real prices of gas, other things being 
equal, the other factors which I have considered held 
constant or remaining equal, the price of gas has been 
higher in those years when the consumption relative to 
the proved reserves has been 


1881 


high. When that is, consumption of energy as a whole 
relative to the proved reserves of gas or the need for 
the reserves, the demand impact on the reserves has been 
present and the price has been high and the price is high. 

When that ratio of total energy consumed to the proved 
reserves is low, the price is low. Consequently, in this 
chart here—I measured the general tendency of that 
factor to raise prices in the period 1935 to 1954, inclusive, 
and it is entitled ‘‘U. S. Real Well Prices and Ratio of 
U. S. Consumption of Btu’s to Proved Reserves.” 
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Presiding Examiner: That will be marked for identifica 
tion as Exhibit 104. 


* * * * 


By Mr. Jones: 


Q. Then what did you do, Doctor? A. The next factor 
or influence which I found as an effective factor upon price 
was the change from year to year in crude oil production. 
As we all perhaps, who are familiar with the gas industry, 
know, a very large proportion of the gas, natural gas 
produced, comes automatically with the production of oil, 
and when oil production rises, gas production from that 
source will rise in somewhat the same proportion, and it 
will decline in somewhat the same proportion, when | 

1883 ! 


| 
| 
| 
| 
1 





oil production, crude oil production declines. | 

Probably in addition at the time of decline in erude oil 
production, if there is a need of it, the demand—there will 
be a demand, if it is attractive to use it so, a demand for 
gas for field use, and so while the supply of natural gas 
from the crude oil sources declines or is declining at one 
and the same time, the need to use it for field purpos¢s 
begins to rise, and often does, and so we have a tightening, 
rapidly tightening short time situation in the market for 
natural gas from that source. 

Examining that, I found that there is a very definite and 
sharp declne in real well prices as the percentage changed 
from year to year in crude oil production takes place. 
In other words, the higher or the greater the percentage 
increase, say, from one year to another in crude oil pro- 
duction, the greater the decline, immediate decline, other 
things being equal, in the price of gas. And on the other 
hand, when crude oil production falls off, or doesn’t rise 








127 





(1883) 


as much as previous years, you have an opposite effect 
on the price of gas. 

The price of gas will rise under those conditions or not 
fall as much, if it is the other way. Consequently, here 
is an additional factor of real importance in affecting the 
supply aspect of gas and affecting the price of gas. 

The title of this chart, measuring this what we call 
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negative tendency, is ‘‘U. 8. Real Well Prices and Annual 
Percent Change in Crude Oil Production.’’ 

Presiding Examiner: That will be marked for identifica- 
tion as Exhibit No. 105. 


(The Document above referred to was marked Exhibit 
No. 105 for identification.) 


By Mr. Jones: 


Q. Will you proceed then, Doctor? A. One of the com- 
plicating factors which apparently has not been well 
understood among the tendencies or the changes taking 
place in natural gas prices has been after you allow for 
the general level of prices—has been a tendency for gas 
prices to decline for a number of years; the general 
tendency was for gas price to decline from before 1935, as 
a matter of fact, all the way through, different rates and 
irregularly, to about 1947 or 48, the general turning point, 
and then since then to rise. 

Well, now, that long irregular downward trend was due 
to the increasing—increased marketings of gas. Natural 
gas from the surplus producing areas of the southwest, 
principally that area, because it had been so prolific in 
gas production and growth in the marketing of what you 
might call your surplus production from that area into the 
eastern areas. 

The eastern areas, of course, have been producing gas 
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for many many years— Pennsylvania, New York State, 
West Virginia, and many others. But they have never 
produced as much gas as was needed in the east, and 
consequently the price of their gas years ago was at a! 
level which dictated its use only for very insistent uses,| 
such as home cooking, and so forth, in the eastern cities. | 

There are exceptions to that, such as the City of Cleve- 
land, which has been able to get gas from West Virginia 
for many years at pretty reasonable levels. But by and 
large, the prices in these eastern areas years ago were 
high and were dictated by short distance marketing for use; 
for cooking purposes principally. | 

Q. You mean wellhead prices in the eastern producing 
areas? A. Yes. I am speaking of what you might call 
eastern deficit producing areas. They weren’t producing 
enough gas to supply the real needs of those markets and, 
therefore their prices were very high. 

Well, now, when the southwest began to penetrate the 
eastern market with more plentiful supply, due to the per- 
fection in building of the long distance transmission lines, 
pipelines, that began to break the eastern prices. Prices 
started to come down and they came down in many, many 
places. | 

You can trace it in various cities, in the consumer prices. 
You can trace it in the published reports of the | 
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Department of the Interior, Bureau of Mines for the well- 
head prices in those states. All of them show a down- 
ward swing while the gas prices in Texas were standing 
still, or tending to rise, so you have a conflicting tendency. 

Now, the national prices are collected by the Bureau of 
Mines and are weighted averages as well as they can make 
them up. As the eastern supplies lost their importance 
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and as those prices declined, they exerted a downward 
influence upon the national average real well prices; that 
is, in constant dollars of purchasing power, while the Texas 
price in real price was tending to rise. 

That gives you the appearance of a falling price of gas, 
which was true—it was falling in many areas, due to the 
breaking of what you might call the eastern little preserves. 
I don’t like to call them monopolies because they weren’t, 
because they were in direct competition with oil, coal, and 
other energy sources, but they were preserves for small 
groups of producers in a number of different areas in the 
east, until this western gas began to penetrate those 
eastern markets in very large quantities. 

And, now, therefore, the measure which needs to be 
applied against the national price is the percentage of the 
marketings of gas from the Gulf states—that is, the per- 
centage of the total marketings of gas over the years. As 
that percentage has increased, other things being equal, the 
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national real price has tended to decline that proportion, 
however, from the Gulf states, has been slowing up in the 
last few years until the increases from year to year are 
very small percentagewise, that is. 

They are nothing like the rate of increase that was 
taking place up until a few years ago. Consequently, the 
impact of the gas from the surplus producing areas upon 
the general price, the average price of gas for the nation 
has not been downward as such. 

If we had some way to increase the output of gas from 
the Gulf states as a proportion, we would no doubt cause 
a further decline in price nationally. But as it is now, the 
demand for gas is such that the Gulf states’ proportion is 
not exerting a downward influence any further, or much of 
a downward influence any further. 
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However, over the years, and examining this factor, the 
effect has been very decisively downward upon natural 
gas prices and the measurement of that tendency is 
depicted in a chart entitled, ‘‘U. S. Real Well Prices and 
Gulf States Marketed Gas, Percentage of Total Marketed.’? 

Presiding Examiner: That will be marked for identifica, 
tion as Exhibit No. 106. 


(The Document above described was marked Bxhibit 
No. 106 for identification.) 


By Mr. Jones: 
1888 


Q. Proceed, please. A. Now, my next step was to com} 
bine the normals, as indicated by these individual factors 
into combined normal estimate of price, or combined 
normal price year by year and then set down, these 
normals, in a chart and compare them with the actual 
prices. 

Of course, each one is developed independently, and as 
an independent measure, but I combined them into 4 
normal based on all of the factors so far described and 
compared them in a correlation chart against the real well 
prices as they took place. 

I find that as you move from a normal or combined 
normal at a low level towards normals that are at higher 
levels, at first the actual real prices do not rise rapidly, 
Then they rise very rapidly; the reason being that when 
conditions are such that gas can become very tight in 
supply, and the demand is very high and great for it, the 
price will rise quite steeply under those conditions. "And 
I have depicted that tendency in a chart entitled, ‘‘U. S. 
Real Well Prices, Final Normal Curve.’’ 

Mr. Jones: That will be 107, I take it, Mr. Marsh? 

Presiding Examiner: It will be so marked. 
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(The Document above referred to was marked Exhibit 
No. 107 for identification.) 


By Mr. Jones: 


1889 


Q. This exhibit has one line on it that is straight and 
another line on it that is curved. What 1s the straight 
line, for example? A. The only purpose of the straight 
line is to see if the estimates or normals worked out in 
combination from the different factors, move up in exactly 
the same way. Or putting it the other way, if the actual 
real prices move up in exactly the same way as the 
estimates, then there is no further information to be 
developed. But since they do not move up that way, it 
is necessary to depict how exactly they do move, and this 
curve, which has been added to the chart here, indicates 
how at first the actual observations are above the 50-degree 
line, then fall below it, then rise above it again, and this 
curve has been introduced to show how that movement 
takes place. 

Mr. Voight: When you say ‘Cestimates,’’ you mean 
normals? 

The Witness: I mean normals. 

Now, this analysis to this point has explained approxi- 
mately 84 percent of 100 percent of the variations in real 
prices from 1935 to 1954. 

If I had additional time, I believe that a very complete 
explanation could be worked out. It is necessary, of 
course, to even consider the human factor to some extent 
in saying what deviation or failure of the estimates to fit 
exactly the actual normal, or real prices might be. 
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This combination of factors, measuring demand and 
supply, without any cost factors included whatsoever, 
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because there is no point to that, explains 84 percent of 
the variation in prices. 

I am sure that technicians in the Federal Power Coni- 
mission could do a better job than I have on this analysis, 
with ample time and data at their disposal, to work out 
a complete demand and supply measurement which would 
determine the equilibrium movements in prices over the 
years, and even perhaps reach a point of prediction of 
what the price might be within stated brief periods in the 
future, such as has been done in many other price analyses. 

I have laid down, or set down those estimates or normals, 
as I have worked them out, multiplied them by the OLS 
Index of the general level of prices at wholesale, which 
puts them back into actual prices as worked out as normals, 
and I have prepared a chart here comparing my normal 
prices over these years with the actual movement of 
prices, and that movement is depicted by chart entitl d 
‘‘Natural Gas Prices, U. S. Annual Averages, 1935-55,”’ 
with two lines, a solid line indicating the normals as 
worked out on the basis of these demand and supply 
factors, and the dashed line indicating the actual pare 
from 1935 to 1955, inclusive. 

Presiding Examiner: That will be marked for cone 
tion as Exhibit No. 108. 


* * * * * * 


1891 








By Mr. Jones: 


Q. I would like to ask you one concluding question. 
What do these charts have to do with Woodlawn? A. 
These charts indicate that entirely on the basis of measured 
demand and supply factors in the economy, the normal 
prices based on these factors indicate a rise in price of 41 
percent from 1951 to 1954, inclusive, based entirely on 
factors of demand and supply, working in the nation. 
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I might say that it indicates approximately 11.6 percent 
increase from 1951 to ’52; from ’51 to 53, a 20 percent 
increase, and ’51 to 54, a 41 percent increase. 

The price escalation as provided im the contract at 
Woodlawn, provided for an 8 percent increase from 1951 
to ’d4. 


Q. One further question on this contract, Item ‘‘A’’, 
this Woodlawn contract. As I understand it, it is your 
testimony, reflected by the various portions thereof, 
ineluding Transcript 1820 and pages prior and subsequent 
thereto, that an equilibrium price is applicable to not only 
the initial delivery price, but all price changes con- 
templated and provided in this Item ‘‘A’’; is that right? 
A. It considers all items in the contract. That is part of 
the equilibrium, including prices and other terms agreed 


upon in the contract. 
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TYPICAL CALCULATION OF VALUE OF REFINERY FUEL (ON BTU BASIS) 
BASED ON COST OF ALTERNATE FUELS AT WOOD RIVER, ILLINOIS, RE 


AS CALCULATED FOR JUNE, 1955 


Refinery Fuel O11 Value based on 
Industrial "C" Selling Price 
. 5. 70¢ 


Predicted Average Selling Price, f.0.b. Refinery, per gal 
Less avg. Marketing (.22¢), Car Service (.09¢), Loading (.20¢) .51 
5-19 


Refinery Net-back, per gallon ° 
Average Net BTU per gallon = 141,496 


Date Identified AUG. 21955. 
Date Admitted. ALG... 2. 


FEDERAL POWER co 
Hearing Ex, No... “ft 


& Docket No... 2. 


wi 
Ww 


Refinery Value as Fuel Oil 5.19¢ 


Equivalent per 150,000 net BIU 141,496 X 150,000 = 


Refinery Fuel O11 Value Based on Coal Cost 
$5.54 (Assumed) 


Purchased Coal Cost, f.0.b. Refinery, per ton 

Approximate added expense for handling and $ .60 plus 75,000 BIU 
pulverizing coal, and ash disposal for Power 

Net BTU per pound of coal = 9,400 | 

Firing Efficiency assumed same for coal or oil 

$5.54 

X 


? 


Refinery Value as Fuel Oil 
Equivalent per 150,000 net BIU 


Refinery Fuel 011 Value Based on Natural Gas Cost 


Purchased Natural Gas Cost, f.0.b. Refinery, per MCF 
Firing Cost and Firing Efficiency assumed same for Gas or oil 


Net BIU per CF Natural Gas = 895 


Vv 1 210 
Refinery Value as Fuel Oil $ X 150,000 = 


Equivalent per 150,000 net BIU 


Stand Off Value of Natural Gas 


Versus Industrial "C" at value shown above 
Versus Coal at value shown above 








State 


Texas 


Purchaser 


Mississippi River Fuel 


Corporation 


United Fuel Gas Company 


United Fuel Gas Company 


United Fuel Gas Company 


United Fusl Ges Company 


United Foel Gas Company 


United Fosl Gas Company 


United Fusl Gas Company 


United FPusl Ges Company 


Stanolind O11 and Gas Co. 
Continental 011 Company 


Tide Water Associated 
O11 Company 


Tide Water Associated 
Oil Company 


Tide Water Associated 
O41 Company 


Humble O11 and Refining 
Company 


Humble O11 and Refining 
Company 


Bumble O11 ani R, fining 
Company 

Humble Oil and Refining 
Company 


Pan American Production 
Company 


Cities Service Production 
Company 


Stanolind O11 and Gas Co. 


Date Date 
of Initial 


he3-51 1-8-5 


9-11-52 1l-1-% 


10=31-52 11-2-5) 


1-30-53 11-5=5h 


9-11-52 11-1-54 


1-053 ll-l-Sh 


1-26-53 1-1-5 


1-26-53 11-1-% 


5a27252 1-l-Sh 


10-31-52 11-1-54 


6=25-53  1l-1-5), 


Contract 
Tern | 


—__Selier(s)___ Contract Delivery _(Years) 


20 


Contract Quantity 


(ui cr /D) Contract Quality (Max.-ps ig) Delivery Point Soe ($/ucr ) 


25,000 initially 
up to max. of 
50,000 


Seller's percent- 
age of 100,000 


1000 per 8,000,000 


net recoverable 


1000 per 8,000,000 


net recoverable 


Seller's percent 
age of 100,000 


7500 to 10,000 


1000 per 8,000,000 


net recoverable 


1000 per 8,000,000 


net recoverable 


77,000 


10,000 (este) 


Delivery 
Pressure 


1000 


Palcleoan 


Wellhead Base .130000/ 


Tax ae 


Outlet of Sellers 


Erath Cycling 
Plant 


Central point on 
Seller's leases 


Central point on 
Seller's leases 


Oatlet of Plant 
located in field 


Cemral point on 
Seller's leases 


Centrel point on 
Seller's leases 


Central point on 
Seller's leases 


Central point on 
Seller's leases 


Central point on 
Seller's leases 


Central point in 
field 
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Ultimate 
Delivery 
drea 


St. Lonis, Mo. 


West Virginia 
Pennsylvania 
Hew York 


West Virginia 
Pennsylvania 
Hew York 


West Virginia 
Pennsylvania 
Hew York 


West Virginia 
Pennsylvania 
New York 


West Virginia 
Pemsylvania 
Kew York 


West Virginia 
Pennsylvania 
Hew York 


West Virginia 
Pemsylvania 
New York 


West Virginia 





Jefferson 
Davis 


Jefferson 
Davis 


Jefferson 
Davis 


Jefferson 
Davis 


Purchaser 


American Louisiana Pipe 
Line Company 


Aperican louisiana Pipe 
lines Company 


American Louisiana Pips 
Lins Company 


American Io.isiam Pipe 
line Company 


American Louisiana Pipe 
Lins Company 


American Louisiana Pipe 
Line Company 


American Iouisiena Pips 
Line Company 


American Louisiana Pips 
Lines Company 


American Louisiana Pipes 
line Company 


Seller(s) 


Stanolind O41 and Gas Co. 


Stanolind O11 and Gas Co. 


Stanolini O41 ami Gas Co. 


Stanolind O41 ani Ges Co. 


Stanolind O11 ani Gas Co. 


Stanclimd O41 ani Gas Co. 


Stamolimi 041 and Gas Co. 


Stanolini O41 ani Gas Co, 


Date 
of 


Date 
Initial 


Contract 
Term Contract Quantity 


Delivery 
Pressure 


Current 
Contract 


Contract Delivery _ (Years) (MCF /D) Contract Quality (Max.-psig) Delivery Point Price ($/iCF) 


6-1-53 


6-1-53 


6-1-53 


61-53 


6-1-53 


61-53 


61-53 


61-53 


6-1-53 


6-1-56 


( Total delivery from all nine fields to be a minimum of 57,256 ) 


BTU = 1000 Min. 
Del 0 - 6f Max. 


BIU = 1000 Min. 
DeH,0 = 6¢ Max. 


BTU - 1000 Min. 
DeH,0 = 6f Max. 


BIU = 1000 Min. 
DeH20 = 6f Max. 


BTU = 1000 Min. 


BIU = 1000 Min. 
Del = 66 Max. 


BTU = 1000 Min. 
DeH20 - 66 Max. 


BIU = 1000 Min, 
DeH;0 - 6# Max. 


BTU = 1000 Min. 
DeH,0 = 6f Max. 


1050 


1050 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Central point in 
field 


Base .18750 


Tax 


Q1000 | 
“197 


218750 
201000 


218750 
01000 


218750 
201000 


18750 
201000 


e 


218750 
201000 











East Bay City 


East Bay City 


Chocolate 
Bayou 


Sheridan 


ctate Purchaser Selier(s) ss Contract 


Transcontinental Gas 
Pipe Line Corporation 


Haseie Hunt Trust 


Tennessee Gas Transnission Stanolind 011 and Gas Co. 
Company Skelly 011 Compmy - Tide 
Water Associated 011 Co. 


Tennessee Gas Transmission Stanolind Oil and Ges Co, 6-2-8 
Company 


Texas-Illinois Natural Gas Stanolind Oil and Gas 11-15-52 
Company 


Pipe Line Company, et al. 


Texas-DTllinois Natural Gas Stanolind 0411 and Gas Co. 8-21-52 
Pipe Lins Company 


Texas-Illinois Natural Gas The Texas Company 
Pipe line Company 


12-1-52 


Iroquois Gas Corporation Shell 011 Company 12-152 


Iroquois Gas Corporation Lone Star Producing Co. 12-1-52 


Colorado Interstate Gas Stanolind O11 and Gas Co, 1-1-5); 
Company 


Kansas Colorado Interstate Gas J. M. Huber Corporation 319-5), 
Company 


Colo. Watural Gas Producers, 
; Incorporated 


Texas Natural Cas Pipelines 
Company of America 


Aurore Gasoline Company 
Kingwood 011 Company 


R. H. Fulton 


9-25=5h, 


8=2=5L 


Freeport Sulphur Co. 
(Industrial) 


Sun 011 Company 7=-31-5h, 


12-9149 


12-19-53 


10-8-53 


51-53 


1-1-5) 


11-1-5) 


1-1-5 


8-9-5 


10-2=5h 


11-2-5 


1-b-55 


(MCF 


Contract Quantity 


3000 = 5000 
30000 (@ 14.65 
psia). 


3000 


37,000 with 3% 
variable 

Up to 50,000 
Up to 50,000 


Allowable 


Contract Quality (Max psig) Delivery Point Price ($/icF) 


BIU = 1000 Min. 
DeH,0 - Of Max. 


BTU = 1000 Min. 


BTU = 1000 Min. 
DeH,0 - 7# Max. 


BTU = 1000 Min. 
DeH20 - 7# Max. 


BTU - 1000 Min. 
DeH20 - 7# Max. 


BTU - 1000 Min. 
DeH,0 - 7# Max. 


BTU = 1000 Min. 


BTU = 1000 Min. 
DeH,0 - 76 Max. 


BTU - 1000 Min. 


BTU - 1000 Min, 
BTU - 1000 Min. 
De,0 - 7# Max. 
BTU ~ 1000 Min, 


BTU = 1000 Min. 


Delivery 
Pressure 


1000 


Line press- 
ure Min. 100 
psig 


Well press. 
Min. 75 psig 
850 
700 


150 


Current 
Contract 


Tailgate, Acadia Base .16000_ 
Corpe Pit., Egan Tax 201000 | 
Field, Acadia 017000 | 
Parish, Louisiana 
Outlet of dehydra- .1370018 (@ 
tion facilities 14.65 psia | 
located in field incl. tax | 
reimbursement ) 





Outlet of dehydra- .1370018 (@ 
tion facilities 11.65 psia & 
located in field 


Outlet of dehydra- Base .15000) 
tion facilities Tax .00369)| 
located in field 


Oatlet of dehydra- | 
tion facilities 
located in field 


Oatlet of plant or 
compressor station 
located in field 





Outlet of plant 
located in field 


Outlet of plant 
located in field 


Well head 


Wellhead 


Wellhead 


Central point 


At or near Buyer’s 
plt. located in Tax 
Sec. 65, Ia Fourche 
Parish, Louisiana 





Contract 
Pressure 
Base(psia 


15.025 


16.7 


16.7 


incl. tax reimb.) 


14.65 


14.65 


14.65 


14.65 


14.65 


14.65 


wy 065 Colorado 


14.65 Colorado 
(Intrastate Sale) 


Louisiana 
(Intrastate Sale) 


15.025 





xhibit No. 14 


Contract Delivery Initial 
Date Term Contract Quantity Pressure Contract 


Purchaser Seller Of Offer (Years) _  (MCF/D) Ss Contract Quality (Max.-psig) _Delivery Point Price ($/lCF) Area Remarks 


Natural Gas Pipeline Com- Stanolind 011 amd Gas Co. 12-22=-5) 20 Allowable (Est. BTU = 1000 Min. 800 We ) lhead Base 1,500 | See Note (1) below. 
pany of America 7000 MCF/D) | 





Permian Basin Pipeline Stanolini O11 and Gas Co. 8 =-13-5h 20 Stanolind's residue BTU - 1000 Min. Buyer's Outlet of North Base See Note (2) below. 
Company from Wo. Cowden DeH,O - 7# Max. line press- Cowden Plant 
plt (Est. 8700 MCF/D ure. 
initially; 11,100 
ultimately.) 


Permian Basin Pipelines Stanolimd Cil and Gas Co. All residue from BTU = 100 Min. Buyer's line Cutlet of Midland Note (2) below. 
Company Midland Farms plt. DeH,0 - 7# Max. pressure. Farms Plant 
(Est. 3100 MCF/D 
initially; 7100 
ultimately. ) 





Transcontinental Gas Pipe  Stanolimi 011 am Gas Co. Sufficient to de- BTU = 1000 Min. Central point in New York Note (3) below. 
Lins Corporation plete reserves in DeH,0 - 6# Max. field, 
20 years. 
| 
Natural Ges Producers, Inc. Stanolimi 011 ami Gas Co. Allowable (Est.’ BTU - 1000 Min. 850 Wellhead Colorado See Note (i) below. 
800 MCF/D). - DeH,0 - 7# Max. | 


i 
Colorado Interstate Gas Stanolimi Oil ami Cas Co. Allowable (Est.! BTU = 1000 Min, Well press- Wellhead Colorado See Note (5) below. 
Company 100 MCF/D). 


Hansford Texas Watural Gas Pipeline Com- Stanolind 011 and Gas Co. 1000 MCF/D per 10 BTU - 1000 Min. Central point Illinois Note (6) below, 
pany of America billion cu. ft. of | 

reserves (Est. 5600 | 

MCF /D.) 


Ultimate delivery area obtained from FPC map captioned "Major Natural Gas Pipelines as Intrastate consumption of gas. Contract terms from conformed copy of existing contract dated 9/25/5k 
of December 31, 195" Contract terms obtained from draft of contract transmitted to between Natural Gas Producer s, Inc., buyer, and Aurora Gasoline Co. and Kingwood Oil Co. » sellers, 
Stanolind by Natural Gas Pipeline with letter dated 12/22/5k. trananitted to Stanolind by Colorado Interatate Ges Co. by letter dated 12/20/54 offering to purchase 
Stanolind's gas. 
Permian Basin is affiliate of Northern Natural Gas Company; therefore, ultimate delivery eS 
area shown is that for Northern Natural, as obtained from FPC 12/31/5h pipeline map, Ultimate delivery area from FPC 12/31/%L pipeline wap. Contract terms from conformed copy of existing 
although physically gas probably would have been delivered by Permian Basin to El Paso contract dated 3/19/SL between Colorado Interstate and J. ¥. Huber Corp., transmitted to Stanolind by 
Natural Gas Co. in exchange for other gas delivered by El Paso to Northern Natural at Colorado Interstate's letter dated 3/30/35, offering to purchase Stanolind's gas. | 
another point. Prices set out in Permian Basin's letter of 8/13/54 to Stanolimi. Other | 
contract terms derived from draft of proposed contract previously transmitted to Stano- Ultimate delivery area from FPC 12/31/5L pipeline map. Contract terms from conformed copy of contract 
lind by Permian Basin's letter dated 7/6/Sh. dated 8/2/SU between Natural Gas Pipeline and R. H. Fulton, transmitted to Stanolimd by Natural Gas 
Pipeline's letter dated 5/26/55 offering to purchase Stanolind's gas. 
Ultimate delivery area from FPC 12/31/5i, pipeline map. Contract terms from draft of ‘FEDERAL p 
contract: handed Stanolind's representatives in Houston, Texas 3/17/55 by Mr. Roger Stanwood | OWER COMMISsron 
of Transcontinental. \Docket No, ___ GC SE y 7 
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JANUARY, 1950 


JANUARY, 1951 


Exhibit No. 78 


WOUIAWN FIEID STATISTICS - (NATURALTCAS} 


NUMBER OF OPERATORS 
1 (Stanolind) 1 (See List) 


1 (Stanolind) 2h (See List) 


11, (See List) 





TOTAL WCODLAWN FIIZLD GAS ALLOWABLE 


AVAILABLE TO_EACH WORKING JNVEREST GWIER AS OF JANUARY, 1950 


Fraction MCF lonth 


Stanolind 0il and Gas Company 47104 70,375 
Continental Oil Company -47103 70,374 
J. G. Catlett Company 203226 
Smith & Hall -00186 
Willella S. Case 00270 
Jones, Jones & Brian -00180 
Rudco Oil and Gas Company 00421, 
Bryan W. Fayne 01259 
Sam Trant -00166 
Arch Jarrott, Jr. 00041 
Lina H. Van Sickle -0004,1 

Total 1.00000 149,404 





NOTE: No pipe line sales were being made in January, 1950, and 
there were no pipe line nominations requiring allowables. 
The Railroad Commission Order creating the basis for cal- 
culating allowables was issued in January, 1950. The | 
above figures are based on actual July, 1952, allowables 
for those wells completed by January, 1950. 








Total Woodlawn Field Gas Allowable 
Available to Eash Working Interest 


Qwner_as of january, 1951 
Fraction 


Jack Blalock 

Willelia S. Case 

J. G. Catlett Company 

Continental Oil Company 

Gulf 0i1 Corporation 

Camille Hankamer 

Arch Jarrott, Jr. 

Jones, Jones and Bryan 

Annie B. Laird, Executrix 

C. Ae McLean 

Mrs. Beulah A. Ostrom 

Jack L. Ostrom 

Robert R. Ostrom 

Bryan W. Payne 

Sumerfield G. Roberts 

Rudco Oil and Gas Company 

Sells Petroleum, Inc. 

Ernest F. Smith and Sam B. Hall,Jr.00067 
Stanolind Oil and Gas Company - 50257 
Mrs. Janie R. Strength, Executrix .00014 
W. Dudley Taylor, Jr. 00427 
Winston Taylor 00022 
Sam Trant -00096 
Unleased ~ Carried W.I. 00048 
Lina H. Van Sickle 00017 


1.00000 





(2441) 


NOTE: No pipe line sales were being made in January 1, 1951, 
and there were no pipe line nominations requiring | 
allowables, The Railroad Commission Order creating 
the basis for calculating allowables was issued in | 
January, 1951. The attached "January, 1951" figures 
are based on actual July, 1952, allowables for those 
wells completed by January, 1951. ! 








Total Woodlawn Field Gas Allowable 
Available to Eash Working Interest 


Qwner_as of December, 1955 


Fraction 


Minnie E. Abshier 
Solomon Abraham 

J. G. Barker 

C. M. Beckett, Jr. 
Jodie G. Bender 

BD. C. Bintliff 

J. D. Blackburn 

Jack Blalock 

Bond & Dillard Drilling Company 
W. H. Bowden 

Bracken Oil Company 
Glen H. Bracken 

Sam T. Bracken 

Jeff M. Bracken 

Glen H. Bracken Trust 
Jeff M. Bracken Trust 
Sam T. Bracken Trust 

W. W. Bradley 

J- M. Brown 

L. D. Brown 

W. H. Bryant 

Jd. Be Carter, Jr. 
Carter Jones Drilling Company 
Willella S. Case 

J. G. Catlett Company 
“ubbard S. Caven 

H. H. Coffield 
Continental Oil Company 
J. L. Copeland 

J. L. Copeland, Trustee 
B. W. Crane, Jr. 

C. D. Davis 

Texie Blalock Davis 

W. M. Day, Jr. 

R. W. Fair 

M. A. Freeman 

R. L. Gerry 

R. R. Gilster 

R. D. Goodrich 

J. W. Griffis 

Gulf Oil Corporation 
Camille Hankamer 

B. W. Hemphill 

E. F. Herschbach 
Thelma Higgins 

Earl Hollandsworth 
Hollandsworth Oil Company 
Lonnie Holotik 

Je D. Hood 

J. S. Hudnall 





Fraction 


C. A. Huff -00016 
Humble Oil and Refining Company  .01953 
Hudnall & Pirtle 000273 
Hyman Hurwitz -00007 
Earl Hollandsworth & L. L. Travis .00490 
Arch Jarrott 200005 
Jones, Jones & Bryan -00018 
M. H. Jones »0001,0 
Clarence Keese -00057 
J. E. Kemp -00248 
Key and Key Brothers O044L, 
R. Lacy, Inc. 001242 
Annie B. Laird, Executrix 00080 
Will Y. Lancaster 000321 
Le Cuno 0il Company 002339 
I. H. Lewis 00021 
R. H. Lewis 00008 
A. Y. Lewis «00709 
Ida Bracken Lewis Trust 00084, 
C. A. McLean 00043 
Roy Marcom -00007 
Ralph Massad .00075 
J. R. Meeker 00051 
Midstates Oil Corporation «02295 
A. B. Miller -00059 
M. H. Moore -O0004 
R. H. Newland & Arch Jarrott, Jr. .00018 
Mrs. Beulah A. Ostrom 00040 
Robert R. Ostrom 00013 
Jack L- Ostrom «00013 
Bryan W. Pann 00250 
rnillips Pet ‘m Company -00360 
G. W. Pirtl: .00713 
J. Paul Price ~00549 
Addie Bracken Price Trust -O0C8L 
Winifred C. Pollan 00007 
L. R- Rhine 00008 
I. Rudman, Trustee 90100 
Rose Rudman -00168 
Rudco Oil & Gas Company -O0OLL 
Summerfield G. Roberts 00124 
Sells Petroleum, Inc. 01482 
Skelly Oil Company 00194 
Ernest F. Smith 

and Sam B. Hall, Jr. 00021 
D. H. Snyder, III, Trust ) 
Davis Snyder and Jack McCarson,Jr.).00013 
Roy Snyder 00081 
Alice Snyder 200002 
Ernest F. Smith 200029 
Stanolind Oil and Gas Company - 37852 
Strebor Oil Company .00071 
Mrs. Janie R. Strength, Executrix .00005 
W. Dudley Taylor, Jr. 00135 
Winston Taylor 00015 
Hobart Key, Jr. -00043 














Fraction 


Dudley Davis Taylor Trust) 

Texie Taylor ) -00012 92 
Tintic Standard Mining Company »00735 5,616 
Three States Natural Gas Company -00263 2,010 
Sam Trant -00039 298 
L. Le Travis 200146 1,116 
U. Tex. Oil Company -00970 7,412 
lina H. VanSickle -00006 46 
John M. Wallace -00688 5,257 
Warren Petroleum Corporation .00760 5,807 
Paul Whaley 00020 153 


1.00000 764,116 





VOLUMES OF TAXABLE GAS PRODUCED DURING 195 
IN COUNTIES LYING WITHIN 175 MILES OF THE MONROE we 
AS SHOWN BY LEDGERS OF COMPTROLLER GENERAL OF TEXAS Acmit. 


(2524) 


Exhibtr-No- 88 


Reporting 
Producer 


Amerada Petroleum Co. 

American Republics Corp. 

Amisman, M. 

Arkansas Fuel Oil Co. 

Arkansas Louisiana Gas Co. 

Arrow Drilling Co. 

Atlantic Refining Co. 

Beacon Oil & Refining Co. 

British American Oil Prod. Co. 

Byrd Oil Corp. and Ed E. Hurley 

Chastain, M. B., et al 

Chicago Corp., The 

Cities Service Oil Co. 

Columbia Fuel 

Continental Oil Co. 

Danciger Oil & Refining Co. 

Delte Drilling Co. 

Devonian Oil Co. 

Fields, Bert 

Feazel, W. C. 

General American Oil Co. 

Gray, Jas. F. 

Gulf 011 Corp. 

Hansbro, M. C. - D. Andrade III 

Hudson, E. J. 

Humble Oil & Refining Co. 

Hunt Oil Co. 

Lacy, R. 

La Gloria Corp. 

Lake, P. G., Inc. 

Lone Star Prod. Co. 

McMurray & Lee 

Magnolia Petroleum Co. 5,222,246 
Mid Continent Petroleum Corp. 3,826,644 
Mid States Oil Corp. 7,510,971 
Natural Gas Dist. Co. 1,657,675 
Ohio Oil Co. 1,659,439 
Pewitt, P. H. 

Phillips Petroleum Co. 

Placid Oil Co. 

Pure Oil Co. 

Roberts, J L., et al 

Rudco Oil & Gas Co. 

Rushing, E. 0. 

Shell Oil Co. 

Sinclair Oil & Gas Co. 

Sinks, E. R. 

Skelly Oil Corp. 


Southern Natural Gas Co. 

Southern Producing Co. 

Standard O11 & Gas Co. 

Stanolind Oil & Gas Co. 24,943,930 
Sun Oil Co. 8,170,093 
Superior Oil Co. 363,794 
Texas Co., The 5,105,599 
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Reporting 
Producer 


Texas Eastern Transmission Co. 


Tidewater Associated Oil Co. 
Thompson, D., Drilling Co. 
Union Producing Co. 

Vaughan, G. H. 

Warren Petroleum Co. 

Whelan, D. E. and R. J. 
Zephyr Oil Co. 

598 Other Producers 


TOTAL 


MCF 
Produced 


697,124 
1,943,768 
1,038,576 

4h 459,665 

816,568 
2,812,609 
5,569,955 

565,568 

11,093,085 


483,956,559 


of Total 





Exhibit No. 89 


VOLUMES OF GAS PURCHASED DURING 1950 ; 
BY TRANSMISSION LINES IN COUNTIES (EXCEPT NEWTON)“ 
LYING WITHIN 175 MILES OF THE MONROE FIELD 


AS SHOWN BY RECORDS OF 
THE RAILROAD COMMISSION OF TEXAS 


Purchaser 


Apex Gas Company 
arkansas-Louisiana Gas Company 
Arkansas Natural Ges Company 

B&A Pipe Line Company 

Lone Star Gas Company 

McLeod Gas Company 

Natural Gas Distributing Company 
Southern Natural Ges Company 
Tennessee Gas Transmission Company 
Texas Eastern Transmission Company 
Texas Gas Transmission Company 
Triangle Pipe Line Company 

United Gas Pipe Line Company 

Jack T. Williams 


Total 


SOURCE: GP-I Reports 


MCF 
Purchased 
115,867 
62,295,936 
1,122,011 
366,604 
21,705,977 
5,897 
1,657,675 
9,093,693 
94 ,058 , 238 
32,151,804 
52,508, 594 
4,694 
84,784,489 


2,792,402 
362,663,881 











Exhibit No. 90 


GAS AVAILABLE 
WITHIN 175-MILE ARC PROM 
MONROE, LOUISIANA, GAS FIELD 


(During period of January 1950 to April 1, 1951, and subsequently sola on 


TEXAS 
Harri Count 
ine =r ng Field (Disc. 1949) 


Atlantic 
Cook, He. De 
Delta Drig. 
Pields, Bert 


Gladstone Gaso. 


Renderson Drig. 
Mathews, Howard 
Bat. Gaso. Comp. 
Wat. Gaso. Corp. 
Nat. Gaso. Corp. 
Nat. Gaso. Corp. 
Nat. Oaso. Corp. 
Mat. Gaso. Corp. 
Neustadt, Doris 
Page, Wiley 
Robbins, J. C. 
Seadoard 

Sells Petroleum 
Shell 

Shell 

So. Prod. 


Stanolind 
Tide Water 


Warren 


Warren 


Warren 


Contract Average Prior Disposition, Rewarks 
Dete ucPr/D or Volume Source Reference 


9-20-50 17,160 Commission Piles 
9-20-50 5 
9-20-50 1,258 
2-1-5 

eR) 
9-20-50) 

9-20-50 

1-5-5121 

9-20-50 

8-7-51 

9-20-50 

9-20-50 

9-20-50 

1-5~51 

9-20-50 

9-20-50 

9-20-50 

9-20-50 

9-20-50 


Staff 
9-20-50 
1-16-51 
8-7-51 
9-20-50 
9-20-50 
9-20-50 
1-5-51 
9-20-50 





“Esrcteon County (& Caddo Parish, La.) 
askom Field (Disc. 192-39) 
Contract Average Prior Disposition, Remarks 
Seller Buyer Date Term MCP/D or Volume Source Reference 
Ark. Puel Ark. La. 10-h-52 317 Commission Piles 
British-Amer. Miss. R. 12-9-52 1,123 ws fae! 
Byrd 012 ark. La. 9-5-50 246 ° " 
Byrd 011 Miss. R. 4-23-51 4,145 ? . 
Pields, Bert Ark. La. 8-1-50 13,543 . ae 
Qulr 8-1-50 73 " ees 
5-28-53 250 2 
Imperial Prod. 8-20-51 225 . 
Lacy, R. 7-27-50 650 . 
Lake, P. G. 6-20-50 202 
LeCuno 6-15-51 12,905 
McMurray, Jim 9-17-52 178 
Roberts & Murphy 8-1-50 205 
Stanolind 7-1-52 497 
So. Prod. 5-28-53 ——342 
Total 34,899 


. 4 


TOTAL HARRISON CO. 62,997 


Panola County (& Ceddo Parish, La.) 
—“Wethany Fila (Diao. 1916-46) 
Bernwell & Xinsler Ark. La. 3-22-S2 Commission Piles 


Pields, Bert United 10-22-17 S-year contract 
Commission Files 


Fields, Bert 6-5-S2 " i) 


Hunt 8-21-46 S-year contract 
Commission Files 


Bunt 6-20-50 1,386 " i" 


Mid-States 6-26-47 2,872 S-year contract 
Commission Files 


Roberts & Murphy 3-23-46 2,379 ® sd 


Skelly 3-5-6 1,657 il 
Skelly 4-28-47 1,532 " i* 
Skelly 4-28-)7 2,596 
Skelly S-1h-7 1,426 
Texas 3-13-51 22,103 

235953 








Ti. comes 
nola Count 


~Carthage Field (Diso. 1939-47) 


Seller 


Ark. Puel 
Chicago Corp. 
Cities Service 
Budson 


Humble 
Bumble 


Hunt 011 
Lacy, R. 


Placid 


Skelly 


Skelly 


Skelly 
Skelly 
Skelly 
Skelly 
Sklar, Sen 


Smith, R. E. 
So. Prod. 


So. Prod. 
So. Prod. 


Thomason Prod. 


Warren 


Contract 
Buyer Date 


So. Hat. S-7-51 


t. 8. 6-21-S2 
(€+15-53, 
Staff) 
5-7-5 
1~26~52 
T, B 4-27-53 


1-3-51 


So. Mat. 
Ark. La. 


Texas Gas 
1~1-53 


9-17-51 


Staff 
United 10-1-52 
(Rat.of 3-13-45 
Union Prod.Contr.) 


8-27-53 


Texas Cas 


7-1-52 
1-1-54 
71-52 
8~1-52 
9-17-51 


Ark. La. 


Texas Cas 


5-19-53 
5-7-51 


7-29-52 
(9-2 3 
Err. 
7T~-1-52 
3-12-51 
9-17-51 


Texas Oas 
Ark. La. 
United 


Total 


Average 
NCP 


220 


22 
16 


TOTAL PANOLA CO.PIELDS 


Prior Disposition, Remarks 
or Vélume Source Reference 


Commission Piles (7-5) 


Approx. Take 
No prior L. ?. contract 


Surplus 
Commisaion Piles (7-5) 


l~yr.oontr. with United, 
then mo. to mo. 

Comission Piles 

2-yr.contr.to 7.G., with 


mos. extension. 
Commission Piles 


Surpl 
Connivetéa Piles (6-54) 


Operator 


Comaission Piles 





TEXAS 
Gr Count 
Wittec Springs Field (Disco. 1938-h2) 


Contract Average Prior Disposition, Remarks 
Seller Buyer Date ucP/D or Volume Source Reference 


So. Prod. T. E. 4-17-53 180 Commission Files 
80. Prod. Ark. La. 1-24-55 2,000 (E) . i@ 
2,180 | 


Nacogdoches Count 
Garrison Fleid (Disc. 1948 ) 


Ark. Puel United S-17-50 Approx. Take 


Shelby Count 
Joaquin Field (Disc. 1931) 


Lion United Comnission Piles 
Nat. Gas Distrib. bes be) 








GAS AVAILABLE 
WITHIN i75-MILE ARC PROM 


MONROE, LOUISIANA, GAS FIELD 
(During period of January 1950 to April 1, 1951, and subsequently sold on L. T. Contract) 


LOUISIANA 
Keadia Parish 


Bayou Waliet Field (Disc. 1936) 


Contract Average Prior Disposition, Remarks 
Seller Buyer Date MCF/D or Volume Source Reference 


Amerada Texas 1950 2,065 Commission Pi" vs 
Northern 


Baird, David . 1951 
Stanolind ® 10-22-51 


Acadia Parish 
Bosco Field (Disc. 193) 


Superior Texas 
Northern 
Acadia Parish 
Church Point Pield 
Pan-American United 
Acedia Parish 
¥gan Pleid (Diso. 1943) 
Eudson & Williams La. Nat. 
Acadia Parish 
Ellis Field (Disc. 1950) 
Bateman Drig. United 1952 
Nat. Gas Distrib. ® 1952 
Transco 1952 
United 1952 
United Puel Gas Jan. 


Acadia Parish (& Vermilion) 
~ Gaeydan Field (Disc. 1932) 


O'Meara Bros. Tenn. Oas 





i 


LOUISIANA | 
Acadia Parish ! 


Tota Field (Disc. 1945) | 


Contrac: Averago Pricr Dispesition, Remarks 


Seller Buyer Date MCF/D or Volume Source Reference 


Bateman Drig. La. Nat. 1952 Commission |Files 
Crown Central o- 3 1953 " 4 





Hudson & Hudson oD, 1953 " « 
McIntyre, T. J. 1951 " 


Rasberry, E. 1952 ra . 


Acadia & St. Landry Parishes 
Lewisburg Field tpise. T3352) 
Amerada Texas 
Northern 


Amerada & Sohio * 
Amerada & Sohio ° 


Atlantic a! 


Cole, H. S. . 
Hawkins, 

Phillips 

Sohio 


Tide Water 


Acadia Parish 
Maxie Field (Disc. 1950) 


Bunt, H. La. Nat. " 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
Callery, F. A. - | 
| 
| 
i 
i 
i] 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Hunt, Hassie, Tr. Transco Approx. Take ~ No prior 
L. T. Contract 


Acadia Parish 
owata eld i 


| 


Bates, Pred . Commission Files 


Acadia Parish 
Worth Crowley Pield (Disc. 193) 


Bumble Olin 1954, 
Pan-American ¥ 195). 
Pan-American Interstate 1954 


Stanolind Olin 1954 








LOUISIANA 
Acadia Parish 
Worth Nitcnie Pield (Disc. 193) 


Contract 
Seller Buyer Dete 


Micklos O11 & Gas Texas 1952 
Northern 
Acadia Parish 
South Crowley Pielé (Disc. 1938) 
Kerr WcGee Tenn. Gas 
Phillips ba * 
Pray, Max sf * 


Warren 9 . 


Total 4,665 


TOTAL ACADIA PARISH PIELDS 974276 
Allen Parish 
Oberlin P{eld (Disc. 196) 
Hunt, H. L. Transco 


Bumble Unitec 2,038 
Rumble . 2,246 
Humble : 15,389 
Bumble : 680 
Bumble 11,996 
Sohio 6,210 

38,559 


Beauregard Parish 
Clear Creek PTeld 


Magnolie None 


Beauregard Parish 
Fields Field (Disc. 1943) 
Houston 011 Trunk Line 
Sohio United 


Beaureyard Perish 
sNarrioans Creek Piela (Disc. 1948) 
Magnolia Trunk Line 


Prior Disposition, Remarks 
or Volume Source Reference 


Commission Files 


Approx- Take - No prior 
Le T. Contract 


Commission Files 


Comnaission Files 





LOUISIANA 
Beauregard Parish 
W. Westie Ffeld (Disc. 19k5) 
Contrac: Prior Disposition, Remarks 


Seller Buyer Date fd or Volume Source Reference 
Bunt United 1951 Commission Files 


Bienville Parish (& Webster) 
Ada e se. 19h) 


Atlantio Ark. La. 
Rushing, J. S. bd bg 


Bienville Perish 
Bear Creek-Bryce Field (Disc. 


Crow, L. M. So. Nat. 
Lion 012 
Murphy 


Sunray 


Bienville Parish 
aco. e (Dise, 1929-39 & 1,8) 


Sunray Ark. La. 2950 
Bienville Parish 
@ Bistineau Field (Disc 


Nolan, Wm. United 


Bossier Parish 
Sligo Pield (Disc. 1922) 


Bozeman Ark, Le. 1,992 
Hall, W. E., Tr. Texas Gas 4,210 
Hunt, Hassie Ark. La. 1.724 
Hunt, Hassie Texas Gas 678 
Independent 0&0 Ark. La. 6,045 
Long, R. M. "8 2,106 
McConnell, D. B. : : 52996 
McConnell, D. B. Texas Gas 6,125 
Murphy, C. B. Ark. La. 12,159 
Union Prod. United 1,910 
Woodley M4 132 

43,076 








Contract Average 
—Date 


1952 


Caddo Parish 
Caddo Wooringsvort Pield 


Qult ArkoLao 


Caddo Parish 
Caspiana Field 


Isbrandtsen 


Phillips 


Caddo Parish 
Greenwood Pield (Disc, 1940) 


Plymouth Ark. La. 1952 


Caddo Parish (& Rarrison County Toxas ) 
~Tongwood Field (Dise. 1926-L8) 


Neuman, D. C. Ark. La. 1950 
Phillips Fe i 1950 
Tanner ba rn 1952 


Catahoula Pa-~ish 
Sifoily Ysiand Pield (Disc. 1945) 


Crescent Interstate 


Pan-American ° 


Claiborne Parish 
Athens Pield (Disc. 190) 


Gulf Ark. La.” 
Sheil id y 


Skeilly-~Sunray 


Prior Disposition, Remarks 


or Volume Source Reference 


Commission Piles 





¥ LOUISIANA 
Claiborne Parish 


« Haynesville Pield (Disc. 1922) 


@ Seller 
Ark. Puel 
Crescent Prod. 
® Delte Drig. 
Prankel, J. R. 
Quir 
® Bont, Lamar 


Bunt 011 


® Jones, 7. L. 
Ohio 
Stanolind 

. Woodley 


\ 


Claiborne Parish 
Lisbon Field (Disc. 1936) 


Xlein, H. W. M. R. Puel 
Klein & Caruthers Ark. La. 
S. W. Gas Prod. Texas Gas 
Stanolind United 
Texas Co. * 
Union Prod. mn 


Union Prod. as 


Date 


Contract Average 
cr 


1951 769 
1950 3,554 
1950 362 
1950 3,668 
1952 1,011 
7-19-50 4,929 


7-19-50 11,000 


1950 
1950 
1950 
1952 


1950-51 
1951 
1953 
1952 
1952 
1951 
1951 
Total 


TOTAL CLAIBORNE PARISH FIELDS 


Iberville Parish 
» Gabrie 


Shell United 
Iderville Parish 
“Sunshine Field (Dise. 1948) 
Sohio Interstate 
Bundle Olin 
Sohio 
Sinelair 
> Bumble 


eld (Diso. .19k1) 


(2536) 


Prior Disposition, Remarks 
or Volume Source Reference 


Commiseion Piles 


No prior L. %. Contract 
Commission Piles 


Approx. Take | 
Bo prior L. ?. Contract 


Commission Piles 


(Reported by Klein) 
i 

Commission Piles 

i e 

s 











LOUISIANA 
Jer? Davie Parish (& Caloasieu) 
PTR AOU] 


Contract 


Seller Date 


Grady, R. 1950 
Bat. Gas & O11 1951 
Stanolind 1952 
Shell 1951 


Jeff Davis Parish 
~Koanoke Field (Disc. 193k) 


Bates, Pred United 
Bumble . 
Mitehell, T. x 


Sunray 


Lincoln Parish 
R. ston eld 


Asher, XM. 
Atlantic 
Crescent Prod. 
James, T. L. 
Southwest Prod. 
Union Prod. 
United Carbon 


Lincoln Parish 
““Slamsboro Field (Disc. 1935) 


Murphy Ark. La. 
Murphy bs * 


Ouachita Parish 
Wiiihaven Field (Disc. 191;8) 


Peterson Petroleum So. Nat. 


Average 
ucPr/D 


4,532 
3,295 
3,008 


35,628 
46,462 


Prior Disposition, Remarks 


or Volume Source Reference 


Commission Piles 





LOUISIANA 
“Ouachita Parish (& Union) 
Wonroe Field (Disc. 1916) 


Contract 


Buyer Date 


M. R. Fuel 1950-51 
1950-51 


1952-53 


Tex. East. 


Avail.for 
Unknown 


a 1954-55856 


Ouachita Parish (& Union) 
ionroe Pieid (Disc. 1916) 


Contract 
Dato 


1950 
1950 
1952 
1950 
1950 
1950 


Seller 
Crescent Prod. 
Magnolia 
Pan-American 
Stanolind 
United Carbon So, Mat. 


Woods, #. United 


St. Land: Parish 
Krots rtese Field (Disc. 


Texas Co. Olin 


Texas Co. * 


St. Landry Parish (& paraven ce 
¥- Cankton F{ela (Disc. 19h) 
Atlantic 
Gulr 
Tide Water 


Interstate 


Atlantio 
Quilt 

Gulf 

Tide Water 


Peak Day 
Cr 


150,000 
387,000 


| 
Annual Average Prior Disposition, Remarks 
Day ECF (72K) or Voluze Source Reference 


108, 000 PPC Opinion Bo. 206 
278,640 " LJ , es 
100,000 * e Y - 





(poh) 
* (p-2h) 





| 
Prior Disposition, Remarks 
or _ Volume Source Reference 


1,578 Commisasion Piles 
1,142 « r 
347 : | 
2,593 is 
51,476 
—218 
58,050 


Average 
ucr/D 





n 
" 
| 
Intrastate Sale 


Commission Piles 








nh 
@14 (Disc. 1927) 


Contract Average Prior Disposition, Remarks 
Seller Buyer Date ucr/D or Volume Source Referense @- 


Helia, Un. Olin 1951 Commission Files 
Helis, Wn. Interstate 1951 ° e 
Roberts & Murphy Olin 1951 bd ° 


St. Landry Parish 
Savoy Wierd lsc. 1946) 


Stanolind Texas 
Forthern 


St. Landry Parish 
Siatesten Field (Disc. 193) 


QGrubd & Hawkins Interstate 
Pan-Aner ican 

Tide Water 

Grudd & Hawkins 

Pan-American 

Tide Water 


St. Parish 
G teston Field (Disc. 1946) 


Atlantic Interstate 
Abercrombie 
Placid 
Atlantic 
Pan-American 
Placid 
Total 


TOTAL ST.LANDEY PARISH 
PIELDS 


St. Martin Paris 


ish 
“We. Martinvills Field (Diee. 1935) 


Conoco United 321-50 





LOUISIANA 
¥ensos Parish 
Pield (Disc. 1943) 


Contract Average 
Seller Buyer Date MCF, 


Magnolia Interstate 1950 1,039 
Stanolina . 1950 24139 
Total 2,178 


Weds Perish 
Soa Valley Field (Disc. 1922-26-36 & hi) 


Hodges, A. J. United 19S2 


Hodges, A. J. * 1953 
Bont 011 . 7-17-52 


Webster Parish 
ey Field (Diso. 1936) 


Atlantio ark, La, 
Dunean ° * 
Halsey & Stewart " bd 
Midstates 
Skelly 
Atlantic 
Moffet et al 
Plaeid 
Union Prod. 
Total 


TOTAL WRESTER PARISH PIELDS 


Prior Disposition, Renerks 
ov Volume Source Reference 


Commission Files 


Approx. Take 
No prior L, f. Contract 


Commission 








GAS AVAILABLE 
WITHIN 175-MILE ARC FROM 
MONROE, LOUISIAWA, GAS PIELD 


(During period of January 1950 to April 1, 1951, and subsequently sold on L. T. Contract) 


MISSISSIPPI 
Jefferson Count 
Fayette Pield (Disco. 1945) 
Contract Average Prior Disposition, Remarks 


Seller Buyer Date Tern ucr/D or Volume Source Reference 
Humble Olin Oct. 1951 1,694 Commission Piles 
Atlantic Interstate 1952 __220 © bad 

1,94 


Marion & Lamar Counties 
Baxterville Field (Dise. 1944-5) 
Cashion, Lyle United 
Texas Co. * 


Union Prod. * 


Marion Count 
s ndy Hook Pield 


Bumble 


Smith County 
Sac Field (Disc. 1945) 


—_—=— 


So. Prod. United "Ratable” 
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Ill. ITEMS BY REFERENCE 


A. Stanolind Oil and Gas Company (Operator), et al. 
FPC Gas Rate Schedule No. 31 
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FPO Gas Rate 

Schedule No. 31 

Filing Date: Oct. 18, 1954 
Effective Date: Accepted 





GAS SALES CONTRACT 
WOODLAWN FIELD 


Harrison County, Texas 


Seller—Stanolind Oil and Gas Company 
Continental Oil Company 


Buyer—NMississippi River Fuel Corporation 
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GAS SALES CONTRACT 


THIS AGREEMENT, made and entered into as of this 
3rd day of April, 1951, by and between Sranotinp Om and. 
Gas Company, a Delaware corporation, and ConTINENTAL 
Om Company, a Delaware corporation, herein referred to! 
as ‘‘Seller’’, and Mississrer1 River Fue~ Corporation, a’ 
Delaware corporation, herein referred to as ‘‘Buyer’’, 


WITNESSETH: That 


In consideration of the mutual agreements and covenants | 
herein set forth, Seller agrees to sell and deliver to Buyer, | 
and Buyer agrees to purchase, receive and pay for natural | 
gas in accordance with the further provisions of this| 


agreement, 








ARTICLE I 
DEFINITIONS 


1. The term ‘‘gas”’ as used herein shall mean the natural 
gas produced from a well classified as a gas well under the 
laws and regulations of the Texas State regulatory body 
having jurisdiction, and shall also include such gaseous 
hydrocarbons as may be made available by Seller for sale 
and delivery hereunder to Buyer but which are produced 
from wells not so classified as gas wells. 


2. The term ‘‘day’’ shall mean the period of twenty-four 
(24) consecutive hours beginning at 7:00 A.M. on one 
calendar day and ending at 7:00 A.M. on the next following 
calendar day. 


2664 


2 The term ‘‘month”’ shall mean a period commencing 
at 7:00 A.M. on the first day of a calendar month and 
ending at 7:00 A.M. on the first day of the next following 
calendar month. 


4. The term ‘‘year’’, except where expressly stated other- 
wise, shall mean a calendar year beginning at 7:00 A.M. 
on January 1. 


Articte II 
Ture Property Sussect HERETO 


1. Subject to the limitations hereinafter set forth, Seller 
hereby dedicates to the performance of this agreement 
gas produced from Seller’s interest in those lands and 
leases which are commercially productive of natural gas 
from formations down to the top of the Travis Peak Forma- 
tion underlying the lands and leases or unitized tracts in 
which Seller has an interest in the Woodlawn Field, Harri- 
son County, Texas, said lands and leases or unitized tracts 
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to which this agreement applies being shaded on the map 
attached hereto and designated as Exhibit ‘‘A”’ and made 
a part hereof. The map attached hereto as Exhibit ‘(A 
shall be replaced as soon as conveniently possible with a 
new Exhibit ‘‘A’’ which shall include a description of each 
tract of land, lease or unit which this agreement shall 
cover. Whenever Seller delivers said description to Buyer, 
the map presently marked Exhibit ‘‘A’’ shall be removed 
from this agreement and shall thereafter be of no effect 
whatsoever for the purposes of this contract. 








2, Any other provisions of this contract to the contrary 
notwith- | 
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standing, Seller expressly reserves unto Seller and to 
Seller’s successors and assigns, the following prior rights 
with respect to the gas production covered hereby, together 


with sufficient gas to satisfy such rights: 


(a) The right to deliver to lessors of any of the leases 
referred to in, or included in any of the units de- 
scribed in Exhibit ‘‘A”’, sufficient gas to meet the 
requirements of lessee’s obligations under such leases 
to furnish gas to such lessors. | 


The right to use from Seller’s property, or any one 
or more of said leases or units, at Seller’s option, 
all such gas as Seller may need or require for drilling, 
development, gas lifting oil and other operations neces-| 
sary to operation of properties in which Seller holds’ 
an interest situated within the same field. | 


The control, management and operation of the prop- 
erties covered by this contract shall be and remain 
the exclusive right of Seller. Seller may, in its sole 
discretion acting as a prudent operator, as it deems | 
advisable, drill new wells, repair or rework old wells, | 
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renew or extend, in whole or in part, any lease or unit 
covered by this contract, and abandon any well or 
surrender, release or terminate any lease not deemed 
by Seller capable under normal methods of production 
of producing gas in commercial quantities. 


The right from time to time to alter any gas unit 
included in the lands described in Exhibit ‘‘A’’ by 
increasing or decreasing 
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the surface acreage contained therein, or to pool and 
combine any unit or any part of any unit with other 
properties owned by Seller or others, or to include in 
any unit any interest in the lands covered by such 
unit not theretofore included in such unit, or to add 
any lease or any part thereof to any unit, or remove 
any lease or any part thereof from any unit, or to 
make any other change in any unit deemed necessary 
by Seller, and in the event any such change or altera- 
tion is made in any unit, this contract shall continue 
to apply to the interest of Seller in the existing prop- 
erty included in Exhibit ‘‘A’’ as well as extend and 
apply to the interest of Seller in the newly-formed 
unit to the extent that such interest is derived from 
the existing property described in Exhibit ‘‘A’’. Like- 
wise, Seller shall have the right from time to time to 
pool and combine any lease described in Exhibit ‘‘A”’, 
or any part thereof, with other properties owned by 
Seller or others, in which event this contract shall 
extend and apply to the interest of Seller in the newly- 
formed property to the extent that such interest is 
derived from the existing property described in Ex- 
hibit ‘‘A’’. Seller shall give notice in writing to 
Buyer of any change contemplated by this subpara- 
graph as is deemed material to this contract, and Ex- 
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hibit ‘‘A’’ hereof shall be considered as having been 
amended accordingly. 


The right to recover and retain all liquid hydrocar- 
bons contained 
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in the gas together with entrained liquefiable hydro 
carbons removed in multiple-stage low temperatur 
oil and gas separators or similar devices. | 





The right to give notice at any time prior to Januar’ 
1, 1955, of Seller’s intent to install and operate a cycling 
plant in the Woodlawn Field and thereupon to proceed 
with reasonable diligence in view of conditions and 
circumstances then existing to construct and theré- 
after operate such plant for the purpose of re-injecting 
gas into subsurface reservoirs. In the event Seller 
gives such notice hereunder of Seller’s election to con- 
struct and operate such cycling plant and does so con- 
struct and operate such cycling plant, then, in addition 
to the rights above reserved, Seller shall have the right 
to use all of the gas which may be required for fuel 
and shrinkage in said plant and attendant facilities 
and for injection into subsurface formations, subject, 
however, to the provisions contained in subparagraph 
1(b) of Article VII of this agreement. | 
The right at any time to install and operate a gasoline 
plant, or to have such gasoline plant installed and 
operated by another, and to process all or any part of 
the gas gathered by Buyer hereunder and to recover 
the liquid and liquefiable hydrocarbons from the gas, 
in which case the right to use all of the gas which 
may be required for fuel and shrinkage in said 
plant and | 
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attendant facilities is expressly reserved to Seller, 
provided that Seller shall not by virtue of this re- 
served right subject the gas to processes which prevent 
the gas from conforming to specifications as to quality 
as provided in Article X hereof. 


The right at any time and from time to time to con- 
struct and operate one or more batteries of standard 
separators or multiple-stage low temperature oil and 
gas separators for the recovery of liquid hydrocarbons 
and entrained liquefiable hydrocarbons. In the event 
Seller exercises such right, the separator battery or 
batteries may be installed on Buyer’s gathering sys- 
tem at a mutually agreeable point or points for the 
purpose of efficiently recovering said hydrocarbons; 
provided that Seller shall not by virtue of this reserved 
right subject the gas to processes which prevent the 
gas from conforming to specifications as to quality as 
provided in Article X hereof. 


If at any time during the existence of this contract 
after January 1, 1955, Seller shall have available for 
sale any gas from the reserves dedicated hereunder in 
addition to the reserves necessary to satisfy the maxi- 
mum quantity committed for sale each day hereunder 
for the primary term of the contract, Seller shall 
notify Buyer thereof in writing and, before selling such 
gas to any other person, Seller shall allow Buyer 
sixty (60) days within which to negotiate with Seller 
a contract 
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for the purchase of such gas at prices and upon terms 
satisfactory to Seller and Buyer. In the event Seller 
should sell to parties other than Buyer, Exhibit ‘‘A”’ 
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| 
attached hereto shall be amended and lands, leases 
and units deleted therefrom which leave dedicated 
hereunder reserves sufficient to produce 143 per cent 
of 50,000 MCF per day under applicable rules and regu- 
lations of regulatory bodies of the State of Texas. | 
ARTICLE III 
EFFECTIVE DATE aND TERM 


1, This agreement shall continue in full force and effect 
for a term of twenty (20) years from and after the date 
hereof, and thereafter from year to year unless and until 
terminated, as it may be by either party, by at least six 
(6) months? written notice to the other, to be given in 
the first instance prior to the end of said twenty (20) 
year term and thereafter by written notice given at least 
six (6) months prior to any anniversary of the date of 
this agreement. 





2. Any other provisions of this contract to the contrary 
notwithstanding, it is expressly agreed that if the Federal 
Power Commission or any other governmental ag gency 
or authority succeeding to the function of said Commis- 
sion should assert or attempt to assert jurisdiction in any 
manner over the production, handling or delivery by Seller 
of the gas deliverable under this contract, or jurisdiction 
over the operations of Seller in the performance of its 
obligations under this contract, Seller shall have the right 
at its option to terminate this contract in its 
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entirety by giving to Buyer at least six (6) months prior 
written notice of Bick: termination, provided such notice is 
within ninety (90) days after the happening of the event 
entitling Seller to terminate this contract. However, |if 
Seller shall in good faith engage in litigation to determine 
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the legality of the event entitling Seller to terminate this . 
contract and such litigation is determined adversely to 
Seller by final judgment or decree, Seller’s notice of ter- 
mination may be given within sixty (60) days after such 
judgment or decree has become final. 


ARTICLE IV 
Pornt or DELIVERY AND TRANSFER OF TITLE 


1. All gas sold hereunder shall be delivered to Buyer, 
and title thereto shall pass to Buyer at the points of 
delivery which shall be at the inlet side of Buyer’s metering 
equipment to be constructed by Buyer and located at or 
near each well situated on the lands and leases dedicated 
hereto. 


2. If at any time Seller exercises its reserved right to 
cycle or process the gas as provided in subparagraphs (f) 
and (g) of Article II hereof or to install and operate a 
battery or batteries of multiple-stage separators as pro- 
vided in subparagraph (h) of Article II hereof, then, in 
such event, measurement of the volumes of gas sold here- 
under may be made at the outlet side of said cycling or 
processing plant or at the discharge of the said central 
battery or batteries of separators installed and operated 
as herein provided, but, subject to the provisions of 
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Article II hereof, title to the gas shall pass to Buyer at 
the point of delivery hereinabove provided in Paragraph 
one (1) of this Article IV. Seller shall reimburse Buyer 
for the actual net cost to Buyer of installing such addi- 
tional measurement facilities for accepting delivery at 
the outlet side of said plants or at the discharge side of 
said battery or batteries of separators if such plants or 
separator battery or batteries are located by Seller at 
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any point other than the point or points of delivery estab- 
lished hereunder at the time deliveries of gas begin under 
this agreement. Seller further agrees to reimburse Buyer 
the actual net cost to Buyer for any relocations, alterations, 
changes and extensions to Buyer’s gathering system, made 
necessary by the installation of separators and batteries 
of separators or plants by Seller. | 


ARTICLE V 


DELIVERY PRESSURE 





1. So long as the gas delivered hereunder is passed 
through oil and gas separators situated on the respective 
leases or units covered hereby, such gas shall be delivered 
at a pressure of not to exceed one thousand (1,000) pounds 
per square inch gauge. In the event the natural flowing 
pressure of Seller’s wells or any of them declines to'a 
value so low as to preclude reception of such gas into 
Buyer’s gathering system, then Buyer agrees to install, 
maintain and operate at Buyer’s sole cost, expense and risk 
such compression equipment as may be necessary to permit 
continuous deliveries of gas from such well or wel S 
in quantities | 
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ratable in proportion to state allowables as may be pub- 
lished from time to time, subject, however, to the provisions 
contained in Paragraph 3 of this ‘Article V 


2. In the event Seller elects to install one or more cen- 
trally located batteries of separators for the purpose of 
removing liquids from the stream of gas issuing from one 
or more wells or elects to build and operate a gas process- 
ing plant or cycling plant, then, in any such event the 
gas delivered hereunder shall be received by Buyer at the 
natural flowing pressure of Seller’s wells. In any such 
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event Buyer agrees to receive such gas and transport same 
with minimum loss of pressure to said battery or batteries 
of separators or to said gasoline or cycling plant as the 
case might be. 


3. It is expressly understood and agreed that Seller shall 
at no time have any obligation whatsoever to compress the 
gas for the purpose of making deliveries hereunder but 
that such obligation shall be and remain the obligation of 
Buyer. It is further understood and agreed that Buyer 
shall be obligated to compress gas for the purpose of accept- 
ing deliveries hereunder when a well is able to deliver 
natural gas at a rate in excess of five hundred thousand 
(500,000) cubic feet per day against a working pressure 
of not less than one hundred (100) pounds per square inch 
gauge. In the event Buyer installs and operates compres- 
sion equipment in Woodlawn Field, such equipment shall 
be situated on Buyer’s gathering system upstream from 


any gasoline pliant that is then operating in the Woodlawn 
Field. 


2673 
ARTICLE VI 


CoNSTRUCTION, OPERATION AND MAINTENANCE FAcrLitTies 


1. Buyer agrees to construct, maintain and operate at 
its sole cost, risk and expense a gathering system designed 
for a working pressure of at least two thousand five hun- 
dred (2,500) pounds per square inch gauge and adequate 
to transport the volumes of gas herein provided from each 
of Seller’s wells to a mutually agreeable common point 
in the Woodlawn Field for commingling and transmission 
through Buyer’s pipe line. 


2. If Seller exercises any of the rights herein granted 
in subparagraphs (f) or (g) or (h) of Article II hereof 
to construct and operate a cycling plant or a processing 
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plant or a central battery or batteries of separators, Buyer 
agrees to maintain and operate properly and efficiently at 
all times said gathering system in such a manner that 
Seller shall be able to save and recover the maximum 
amount of hydrocarbon liquids that may be saved and 
recovered from said gas by Seller in said plants or bat} 
teries commensurate with prudent and efficient operation 
thereof and in order that Seller shall be permitted at all 
times to operate and maintain said plants or separator 
batteries properly and efficiently. 


3. In the event Seller drills or acquires additional wells 
on lands and leases not included in Exhibit ‘‘A’’ hereto 
but situated in the Woodlawn Field and elects to includé 
such well or wells under the terms and provisions hereof, 
such right being hereby expressly granted Seller, and 
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it becomes necessary to install additional gathering facili 
ties to gather production from said additional wells, then 
Seller may by written notice to Buyer require Buyer to 
construct such additional facilities as may be reasonably 
necessary to meter, gather and transport the production 
from such additional wells as herein provided within 
thirty (30) days from the date of said notice, provided how} 
ever, Buyer shall not be obligated to connect its gathering 
system with and receive gas from any such additional 
well having an open flow potential productive capacity of 
less than two million (2,000,000) cubic feet of gas per day, 
but may do so at its option. | 








4, In addition to the gathering facilities above provided} 
Buyer shall promptly, after the execution hereof, construct 
a high pressure gas pipe line extending from a mutually 
agreeable centrally located point in the Woodlawn Field 
to the connection with Buyer’s main transmission system! 
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Such pipe line shall be maintained and operated by Buyer 
at its sole cost, risk and expense during the term hereof. 


ARTICLE VII 
QUANTITY 


1. The maximum quantity of gas deliverable hereunder 
shall be the amount of gas which Seller is able to deliver 
under applicable rules and regulations of regulatory bodies 
of the State of Texas but not more than Seller deems 
prudent to deliver within the reservations hereinabove pro- 
vided and according to Seller’s sole judgment exercised as 
a prudent 
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operator of oil and gas field properties. Buyer agrees to 
purchase and receive, or, failing to receive, nevertheless 
to pay for the minimum quantity of gas stipulated below 
averaged over each year so long as Seller has 148% of 
said minimum quantity available for delivery within the 
limitations set forth above except as provided in subpara- 
graph (b) below, and further subject to Seller’s ability 
to produce and deliver such amounts of gas from Seller’s 
interest in the wells situated on the lands, leases and units 
subject hereto. Subject to the provisions of Paragraph 
3 of Article V hereof, in the event said wells are physically 
incapable of producing said maximum quantity for a 
minimum period of ninety (90) days, the minimum quant- 
ity of gas which Buyer is obligated to purchase shall be 
reduced to seventy per cent (70%) of the maximum quant- 
ity said wells are physically capable of delivering under 
applicable rules and regulations of regulatory bodies of 
the State of Texas. 


(a) Beginning at the date Buyer’s pipe line is completed 
and placed in operation, or November 1, 1951, which- 
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ever occurs first, Buyer agrees to take an average 
minimum daily quantity of 25,000 MCF. Said obliga- 
tion shall extend to and end on the date any of the 
following events occur: | 


(1) Seller elects to cycle the gas covered by this agrep- 
ment, and, having given notice to Buyer of such 
election, does actually commence said cycling 
operation. It is recognized that such election will 
be followed by a protracted 
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period of construction of necessary cycling facili 
ties, and Buyer and Seller agree to continue the 
minimum obligations as hereinabove set forth 
until such time as the said cycling facilities are 
complete and in operation. | 


(2) Seller notifies Buyer that Seller has elected not 
to cycle the gas covered hereby. | 





(3) The date of January 1, 1955 occurs without either 
(1) or (2) above having taken place. 


In the event Seller cycles the gas as herein provided, 
then subject to the other terms and provisions hereof, 
Seller’s maximum obligation to deliver and Buyer’s 
minimum obligation to purchase and receive during 
the period of time such cycling operation is continued 
shall be ten thousand (10,000) MCF per day. It is 
expressly understood that the maximum (10,000 MCF) 
and minimum (10,000 MCF), as provided for in this 
subparagraph (b), shall not become effective until the 
subsequent May 1 following Seller’s notice to Buyer 
of its election to recycle. If Seller is unable to start 
recycling on May 1 as above provided, Buyer may, 
at its option, continue taking gas as provided for in 
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subparagraph (a) of this article until actual recycling 
commences. Also Buyer may terminate said option 
and start taking the maximum (10,000 MCF) and mini- 
mum (10,000 MCF) upon giving the Seller thirty (30) 
day’s notice in writing. 
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In the event Seller elects not to cycle the gas and gives 
notice of such fact to Buyer on or before January 1, 
1955, or having given notice of its election to cycle and 
does not do so, or having cycled the gas, discontinues 
such cycling operation, Buyer’s minimum obligation 
to purchase gas hereunder, subject to Seller’s having 
143% of the minimum quantity available for delivery, 
shall be the lesser of (1) a daily average rate calcu- 
lated to deplete the gas reserves then dedicated to this 
contract within the then unexpired portion of the pri- 
mary term hereunder or (2) an average of fifty thou- 


sand (50,000) MCF per day. It is expressly under- 
stood that Buyer shall not be obligated to start taking 
gas on the basis as described in this subparagraph (c) 
until November 1 next following the notice in writing 
by Seller to Buyer that recycling is being discontinued. 
Such notice shall be given by Seller prior to May 1 
of the year of such discontinuance. 


2. In order to determine the estimated reserves dedicated 
hereto as required in subparagraph (c) of Paragraph one 
(1) of this Article VII, the parties shall conduct a joint 
study each two (2) year period of this contract with the 
first such study to be made as of the first November 1 on 
which Buyer’s obligation to purchase gas hereunder is 
based on the reserves dedicated to this contract. The re- 
sults of such joint biennial study shall be set forth in 
writing and agreed to by both parties. In the event the 
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parties are unable to agree in writing within sixty (60) 
days after any | 
2678 | 
| 
November 1 as of which said joint study is made, then such 
disagreement may be resolved at the election of the parties 
by submitting the entire problem to a mutally agreeable 
independent geologist or engineer whose fee shall be shared 
equally by Buyer and Seller and whose findings shall be 
binding upon the parties. In the event the parties are 
unable to agree on the selection of such independent geol- 
ogist or engineer, he shall be selected by the Senior Judge ge 
of the United States Court of Appeals for the Fifth Circuit 
from a list of four (4) names, two (2) to be furnished by 
Seller and two (2) by Buyer. | 





3. Buyer agrees to take gas from all wells located on the 
lands and leases dedicated hereto ratably in proportion to 
allowables estabilshed by the Texas Railroad Commission 
or other regulatory body having jurisdiction. It is recog- 
nized that Buyer’s requirements for gas fluctuate from 
day to day and from month to month and that the rules 
and regulations of the Texas Railroad Commission under 
which allowable schedules are issued setting forth the per- 
missible production from gas wells may also allow certain 
periods of time (called balancing periods) to offset dc- 
ficient production by increased rates of flow from such 
wells as may not have had opportunity to produce the full 
assigned allowable. In the absence of such regulations 
governing operations in the Woodlawn Field but anticipat- 
ing the issuance of regulations providing for such balancing 
period, the parties agree that the obligation of Buyer to 
purchase a minimum quantity of gas each day shall be 
averaged over two such 
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balancing periods not to exceed a total of one (1) year. 


4, Buyer further recognizes that during the term of this 
agreement there may arise a situation whereby certain 
of Seller’s leases may be theratened with or subjected to 
drainage by offsetting wells owned and operated by others. 
In the event such circumstance occurs, Buyer agrees to 
use its best efforts to insure that all wells located on the 
lands and leases subject hereto shall be permitted to pro- 
duce, and Buyer agrees to take, volumes of gas from each 
well ratably with the volumes of gas produced from each 
well operated by others consistent with rules and regula- 
tions of the Texas Railroad Commission. 


Articte VIII 


PRICE 


1. Buyer shall pay Seller the price set forth below for 
each one thousand cubic feet (MCF) of gas delivered 
hereunder on the basis of measurment and calculation 
herein provided. 


(a) In the event Seller does not elect to cycle the gas as 
herein provided: 


(1) During the two years beginning on the 
date hereof, $0.120 
(2) During the next two years of the term 
hereof, $0.130 
(3) During the next two years of the term 
hereof, $0.135 
(4) During the next three years of the term 
hereof, $0.140 
(5) During the next three years of the term 
hereof, $0.145 


(6) During the next four years of the term 
hereof, $0.150 
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(7) During the next four years of the term 
hereof, 


(8) In the event this contract shall by mutual 
consent be in effect longer than twenty (20) 
years, the price for gas delivered each year 
thereafter shall be negotiated and agreed 
upon at least thirty (30) days prior to the 
end of each such year, but such price shall 
in no event be less than $0.160. 


(b) In the event Seller does elect to cycle the gas as herein 


provided : 


(1) During the first two years beginning on the 
date hereof, 


(2) During the next two years of the term 
hereof, 


(3) Thereafter during the cycling period, 


(4) Upon conclusion of cycling and during the 
remainder of the twenty (20) year term of 
this contract, 


(5) In the event this contract shall by mutual 
consent be in effect longer than twenty 
(20) years, the price for gas delivered each 
year thereafter shall be negotiated and 
agreed upon at least thirty (30) days prior 
to the end of each such year, but such price 
shall in no event be less than $0.160. 


2. In addition, Buyer shall pay to Seller the above 
specified rates as applicable for each one thousand (1,000) 
cubic feet of gas which Buyer is obligated to take under 
the provisions of Article VII hereof, but does not take. | 


3. Buyer agrees that if, during the term of this contract, 
Buyer (or any person, company, or corporation controlling, 
controlled by, or under common control with Buyer) pur- 
chases gas which has been produced within a fifty-five (55) 
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$0.12 


$0.18 
$0.14 


$0.15 
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mile radius of the central delivery point first established 
in the Woodlawn Field, Harrison County, Texas, and 
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under the same or similar circumstances and conditions 
as those under which it purchases gas from Seller under 
this contract, but at a higher price than is provided in 
this contract, the Buyer will thereupon notify Seller in 
writting of such other purchase and will pay Seller such 
higher price for gas thereafter delivered by Seller to 
Buyer from Seller’s properties under this contract. Such 
higher price shall become effective hereunder on the first 
day of the month next succeeding the date of such notice. 
In determining whether the price payable under such other 
contract is ‘‘higher’’ than the price payable for gas under 
this contract, the comparison shall be between prices being 
paid in the same calendar year; due consideration shall 
be given to the provisions of this contract as compared with 
such other contract as to quality of gas, term, delivery 
pressures, gathering and compressing arrangements, pro- 
visions regarding measurement of gas, including deviation 
from Boyle’s Law, taxes payable on or in respect of gas 
delivered and all other pertinent factors except quantity. 


4. At the end of the first six (6) years from the date 
hereof and at the end of each successive price period as 
shown in Paragraph 1(a) except during any period when 
Seller’s cycling operations are carried on, a determination 
shall be made of the highest price paid by each of any 
two (2) interstate pipe line compaines other than Buyer 
paying the highest prices for gas produced within a fifty- 
five (55) mile radius of the first delivery point established 
hereunder, and Buyer shall increase the price 
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then payable hereunder to a price at least equal to the 
arithmetical average of said two highest prices paid for 
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gas being delivered to such other purchasers and produced | 
within the area defined above. Such higher price shall | 
become effective hereunder on the first day of the month | 
succeeding the date of such notice to Buyer by Seller. In | 
determining whether the price payable under such other | 
contract is ‘‘higher’’ than the price payable for gas under | 
this contract, the comparison shall be between prices being | 
paid in the same calendar year; due consideration shall be | 
given to the provisions of this contract as compared with | 
such other contract as to quality of gas, delivery pres- | 
sures, gathering and compressing arrangements, provi- | 
sions regarding measurement of gas, including deviation | 
from Boyle’s Law, taxes payable on or in respect of gas | 
delivered and all other pertinent factors except quantity. | 
In the event the price payable hereunder is increased by | 
virtue of the provisions of this paragraph to a price per | 
MCF in excess of 17.5 cents, then Buyer may at its option | 
cancel this contract by sixty (60) days’ written notice | 
unless within said sixty (60) day period Seller elects to | 
maintain this contract in full force and effect by accepting | 
17.5 cents per MCF as a minimum. | 


ARTICLE [X 
MEASUREMENT 





1. The unit of measurement for gas delivered under this | 
agreement shall be one thousand (1,000) standard cubic | 
feet of gas at a base pressure of fourteen and sixty-five | 
hundredths (14.65) pounds per square > | 
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inch absolute and at a base temperature of sixty (60) | 
degrees Fahrenheit. All meters shall be installed and | 
computations of volumes shall be made in accordance with | 
the American Gas Association Gas Measurement Commit- | 
tee Report No. 2 as amended from time to time, provided | 
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that all factors involved in the computation of gas volumes 
sold and delivered hereunder shall be expressly subject 
to and in accordance with the Standard Gas Measurement 
Law of the State of Texas as the same may from time to 
time be altered or amended. Appropriate correction shall 
be made for deviation from the Ideal Gas Laws according 
to the ‘‘Super-compressibility Correction Factor Tables”’ 
contained in the publication ‘‘Stanochart’’? by Stanolind 
Oil and Gas Company, 1949 edition. 


2. The specific gravity of the gas delivered hereunder 
shall be determined by the use of a recording type gravito- 
meter to be approved by Seller and installed, maintained 
and operated by Buyer at the point or points of delivery. 
The arithmetical average of the hourly specific gravity 
recorded during each twenty-four (24) hour period shall 
be used to make proper corrections in volume computa- 
tions. The parties may agree that at certain points of 
delivery the installation of a recording type gravitometer 
may not be justified, in which case the specific gravity of 
the gas delivered hereunder at such points shall be deter- 
mined monthly by joint test which shall be made as near 
the first day of the month as practicable or at such regu- 
lar intervals as may be agreed upon by the parties. These 
tests shall be made by the use of a suitable apparatus to 
be provided by Buyer and approved by Seller. The regu- 
lar test at the beginning of the stated interval shall deter- 
mine the specific gravity to be used in compu- 
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tations for the measurement of gas deliveries until the 
end of such interval or until changed by subsequent spe- 
cial test. The results of a special test, made by agree- 
ment of the parties, shall be applicable from the date 
made until changed by a subsequent regular test or special 
test. 
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3. The temperature of the gas flowing through the 
meters shall be determined by the continuous use of a re- 
cording thermometer so installed by Buyer that it may 
properly record the temperature of the gas flowing 
through the meters. The arithmetical average of the 
hourly temperature recorded during each day shall be used 
to make proper correction in volume computations. | 

4, Seller may install, maintain and operate such check 
measuring equipment as it desires, provided that such 
check meters and equipment shall be so installed as not to 
interfere with the operation of Buyer’s meters. Buyer 
shall have access to such check measuring equipment at all 
times during business hours, but the reading, calibration 
and adjustment thereof and the changing of charts shal 
be done only by the employees or agents of Seller. | 

5. In the event any measuring equipment is out of serv- 
ice or registering inaccurately, the volume of gas delivered 
hereunder shall be estimated (i) by using the registration 
of any check measuring equipment if installed and accu 
rately registering, or in its absence, (11) by correcting the 
error if the percentage of error is ascertainable by cali- 
bration, test or mathematical calculation, or, if neither 
such method is feasible, (11) by estimating the quantity 
of delivery by deliveries during a period under similar 
conditions when the measuring equipment was registering 
accurately. | 
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feasible, (ili) by estimating the quantity of delivery by 
deliveries during a period under similar conditions when 
the measurng equipment was registering accurately. 

6. From time to time and at least once a month, on a 
date as near the first of the month as practicable, th 
accuracy of all Buyer’s measuring equipment shall b 
verified in the presence of representatives of both Buye 
and Seller and the parties shall jointly observe any ad- 


191 | 








(2685) 


justments which are made in such measuring equipment. 
If either party at any time shall notify the other that it 
desires a special test of any meter, the other party shall 
cooperate to secure an immediate verification of the ac- 
curacy of the measuring equipment and joint observation 
of any adjustments. Each party shall give to the other 
notice of the time of all tests of meters ten (10) days in 
advance of the holding of tests in order that the other 
party may conveniently have its representative present. 


7. If, upon any test, the total error of the measuring 
equipment at any point of delivery is found to be no more 
than two per cent (2%) fast or slow, previous readings 
of such equipment shall be considered correct in com- 
puting the deliveries of gas hereunder, but such equipment 
shall be adjusted at once to read accurately. If, upon 
test, any measuring equipment at any point of delivery 
shall be found to be inaccurate by an amount exceeding 
two per cent (2%) at a reading corresponding to the 
average rate of flow for the period since the last preceding 
test, then any previous readings of such equipment shall 
be corrected to zero error 
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for any period which is known definitely or agreed upon. 
But in case the period is not known definitely or agreed 
upon, such correction shall be for a period extending over 
one-half of the time elapsed since the date of the last test. 


8. The gross heating value per cubic foot of the gas at 
a temperature of sixty (60) degrees Fahrenheit, saturated 
with water vapor, and at an absolute pressure equivalent 
to thirty (30) inches of mercury at thirty-two (32) de- 
erees Fahrenheit, shall be determined from time to time by 
Buyer, at the request of the Seller, either (i) by a manually 
operated calorimeter of a type approved by the United 
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States Bureau of Standards and operated in accordance 
with the methods recommended by said bureau or (ji) 
at the option of the Buyer, by a recording calorimeter of 
an approved type installed at the point of delivery, oper- 
ated and maintained by the Buyer at its own expense, in 
which case the gross heating value of the gas delivered 
each day shall be determined by the arithmetical average 
of the daily records of such recording calorimeter. 


9. Seller shall have the right to be represented at and |to 
participate in all tests of gas delivered hereunder or of 
any equipment used in measuring or determining the nature 
or quality of such gas and to inspect, at any time during 
business hours, any and all equipment of Buyer used for 
the measurement or determination of the nature or quality 
of gas delivered hereunder. ! 


10. Each party hereto shall cause to be preserved, for 
a period of ! 
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at least two (2) years, all original test data, charts and 
other similar records. | 


ARTICLE X 


QUALITY 





1. The natural gas delivered hereunder shall contain 
not more than thirty (30) grains of sulphur per hundred 
cubic feet of gas and not more than one and one-half (114) 
grains of hydrogen sulphide per hundred cubic feet of gas, 
and shall be free of objectionable liquids and solids, oxygen 
and other deleterious substances. The composite stream 
of gas to be delivered hereunder shall have a gross heating 
value of not less than one thousand (1,000) British Thermal 
Units (BTU) per cubic foot. In the event that the gross 


heating value of the gas per cubic foot in any month, 
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as determined pursuant to Paragraph 8 of Article IX 
hereof, falls below one thousand (1,000) BTU per cubic 
foot but not below 950 BTU per cubic foot, Buyer shall 
continue to accept delivery of said gas, in which case, a 
reduction shall be made in the total amount which Buyer 
would otherwise pay for such month if the gross heating 
value had been one thousand (1,000) BTU or above. Such 
reduction shall be determined by multiplying said amount 
so otherwise payable by a fraction, the numerator of which 
shall be the deficiency in gross heating value per cubic foot 
below one thousand (1,000) BTU and the denominator of 
which shall be one thousand (1,000). Such reduction shall 
be reflected on the bill rendered for such month and the 
net amount shall be the total amount 
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to be paid by Buyer for such month. Gas of less than 950 
BTU per cubic foot may be accepted by Buyer, at its 


option, in which event a similar proportionate reduction in 
price shall be made. Buyer shall be under no obligation to 
accept delivery of any gas hereunder which either does not 
conform to the standards of quality and heat content herein 
set forth or contains corrosive products in quantities suf- 
ficient to impair the useful life of Buyer’s pipe line facili- 
ties or of any gasoline or other processing plant situated in 
Woodlawn Field and processing the gas delivered hereun- 
der. In the event Buyer refuses to accept delivery of gas 
hereunder by reason of the gas not meeting the specifica- 
tions of this Article X, then Seller may at its option ter- 
minate this contract. 


2. It is understood and agreed that Seller shall never be 
required to dehydrate the gas deliverable hereunder nor to 
process or do any other thing to said gas other than to 
pass such gas through oil and gas field separators. Seller 
may at its option, however, elect to dehydrate the gas de- 
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livered hereunder by giving notice of such election to Buyer 
prior to May 1, 1951, and thereafter all gas delivered here- 
under shall be dehydrated by Seller and shall in such event 
contain not more than seven pounds (7#) water per million 
cubic feet of gas measured at 14.7 pounds per square inch 
absolute and at a temperature of sixty (60) degrees 
Fahrenheit as determined by dewpoint apparatus approved 
by the Bureau of Mines. If dehydration is necessary and 
Seller elects to dehydrate the gas as herein provided, Buyer 
agrees to pay, in addition to the price 
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herein set forth, one-fourth cent (144¢) per MCF of gad 
delivered hereunder. 


ARTICLE XI 
BILLING AND PAYMENT 


1. Payment for gas sold and delivered hereunder shall 
be rendered by Buyer to Stanolind Oil and Gas Company 
for the account of Seller at the address hereinbelow pro+ 
vided. Such payments shall be made not later than the 
twentieth (20th) day of each calendar month for gas de- 
livered during the preceding accounting month, A state- 
ment of the full details of the volume of gas delivered from 
each well situated on the lands and leases covered hereby 
shall be transmitted to Seller not later than the tenth 
(10th) day of each calendar month covering the preceding 
accounting month. Payment for gas which Buyer was obli- 
gated to pay for during any year whether taken or not and 
which Buyer has not actually received during such year 
shall be made on or before March 1 of the next succeeding 
year. Interest shall accrue and be payable at the rate of 
six per cent (6%) per annum on all payments due but not 
paid as herein provided. | 








ARTICLE XII 
TAXES 


Buyer agrees to pay for the account of Seller all pres- 
ently imposed taxes on the production or severance of 
natural gas and deduct the amount of such present taxes 
from Buyer’s remittance to Seller, but in the event 
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that during the term of this agreement there shall be levied 
or assessed upon Seller by State or Federal authority any 
new or increased excise taxes on the production or sever- 
ance of the gas sold and delivered hereunder, Buyer shall 
reimburse Seller three-fourths (34) of the amount of all 
such new or increased taxes. In the event the tax burden 
placed on Buyer by this Article XII, in addition to any gath- 
ering taxes which Buyer might hereafter become obligated 
to pay, shall exceed four cents (4¢) per MCF, then Buyer 
may terminate this contract on sixty (60) days’ written 
notice unless within said sixty (60) day period Seller gives 
written notice of its election to bear that portion of said 
new or increased taxes, including gathering taxes, which 
exceeds a total of five and one-third cents (544¢) per MCF. 


Articte XIII 
WarRRANTY OF TITLE TO Gas 


Seller hereby warrants title to the gas sold hereunder 
and the right of Seller to sell the same, and Seller warrants 
that all such gas is free from all liens and adverse claims, 
including liens to secure payment for production, severance 
and other taxes. Seller shall at all times have the obliga- 
tion to make settlement for royalties due and payments to 
the mineral and royalty owners under Seller’s leases dedi- 
cated hereto as such may be modified by unitization agree- 
ments and other documents as may appear of record or 
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otherwise be binding upon Seller. In the event any adver 
claim of any character whatsoever is asserted with 


2691 ! 
respect to any of said gas, Buyer may retain the pur- 
chase price thereof up to the amount of such claim without 
interest until such claim has been finally determined or 
until Seller shall have furnished bond to Buyer in an 
amount and with surety satisfactory to Buyer conditioned 
for the protection of Buyer with respect to such claim. | 





ARTICLE XIV 


EASEMENTS 





Buyer shall have, insofar as Seller is able to convey 
such rights, an easement on the properties covered hereby 
for the purpose of installing, operating and maintaining 
gas pipe lines and equipment and for any other purpose 
connected with the performance of this contract, together 
with the right to remove such lines and equipment before 
or within a reasonable time after the expiration of the 
term of this agreement. Buyer hereby indemnifies Seller 
and agrees to save it harmless from all suits, actions, 
claims, damages, costs, losses and expenses arising from 
or out of the construction, operation or removal of the 
gathering system or Buyer’s pipe line, or other facilities 
situated on the lands and leases described i in Exhibit een 
hereto. 





ARTICLE XV 
ADDRESSES OF Parties 


1. Payments hereunder shall be mailed to Seller at the 
following address: 
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Stanolind Oil and Gas Company 
P. O. Box 591 

Tulsa, Oklahoma 

Attention: Gas Settlement Section 
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2. Notices hereunder and copies of all statements, re- 
ports or tests shall be given or mailed to Seller at the 
following addresses: 


Stanolind Oil and Gas Company 
P. O. Box 591 

Tulsa, Oklahoma 

Attention: Gas Settlement Section 


Stanolind Oil and Gas Company 
P. O. Box 591 

Tulsa, Oklahoma 

Attention: Sales Superintendent 


Continental Oil Company 
Oil and Gas Building 
Houston, Texas 


3. Notices to Buyer hereunder shall be given or mailed 
to Buyer at the following address: 


Mississippi River Fuel Corporation 
407 North Eighth Street 
St. Louis 1, Missouri 


Mississippi River Fuel Corporation 
520 Spring Street 
Shreveport, Louisiana 


4. Kither party may, by written notice to the other, 
provide for a change of address to which payments and 
notices shall thereafter be given or mailed, as requested. 
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ARTICLE XVI 
Force MasevurRE 


In the event either party hereto is rendered unable 
wholly or in part by force majeure to carry out its obliga- 
tions under this agreement other than to make payments 
due hereunder, it is agreed that, on such | 
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party’s giving notice and full particulars of such force 
majeure in writing or by telegraph to the other party 
as soon as possible after the occurrence of the cause re- 
lied on, then the obligations of the party giving such 
notice, so far as they are affected by such force majeure, 
shall be suspended during the continuance of any inability 
so caused, but for no longer period, and such cause shall 
as far as possible be remedied with all reasonable dis- 
patch. The term ‘‘force majeure’’, as employed herein, 
shall mean acts of God, strikes, lockouts, or other labor 
disturbances, acts of the public enemy, wars, blockades, 
insurrections, riots, epidemics, landslides, lightning, earth- 
quakes, fires, storms, floods, washouts, arrests and re- 
straints of rulers and people, civil disturbances, court 
action to acquire the right of eminent domain, explosions, 
breakage or accident to machinery or lines of pipe, the 
necessity for making repairs or alterations to wells, ma- 
chinery or lines of pipe, freezing of wells or lines of pipe, 
partial or entire failure of gas wells, and any other tal 
whether of the kind herein enumerated or otherwise, which 
are not within the control of the party claiming suspen- 
sion and which by the exercise of due diligence such party 
is unable to overcome, provided that the exercise of due 
diligence shall not require settlement of labor disputes 
against the better judgment of the party having the dis- 
pute. 
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ARTICLE XVII 
REGULATORY BopIiEs 


Subject to the provisions of Paragraph 2 of Article III 
hereof, this 
2694 


agreement is and shall be subject in all things whatsoever 
to all present and future rules, regulations and orders of 
any authority having jurisdiction in the premises and 
which are relevant to the subject matter hereof. Each 
party shall presume all such rules, regulations and orders 
to be valid and subsisting in all respects until held other 
wise by a court having jurisdiction in the premises. 
Neither party shall be held in default for failure to per- 
form hereunder if such failure is due to compliance with 
such rules, regulations, laws, orders or directives of any 
State, Federal or other governmental regulatory authority. 


Articte XVIII 


MIscELLANEOUS 


1. No waiver by either party of any one or more defaults 
by the other party in the performance of this contract shall 
operate or be construed as a waiver of any future default 
or defaults whether of a like or different character. 


2. Any other provision of this contract to the contrary 
notwithstanding, it is recognized and agreed by all parties 
hereto that each Seller dedicates to this contract and is 
obligated to sell to Buyer hereunder only gas which it owns 
plus, at the election of such Seller, gas which it so elects 
to commit to this agreement. In this connection, it is 
understood and agreed by all parties hereto. that no right, 
reservation, benefit, obligation, duty, warranty, indemnity 
or responsibility of any party Seller hereunder shall be 
considered as applicable to all parties Seller 
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jointly but that any and all rights, reservations, benefits, 
obligations, duties, warranties, indemnities and responsi- 
bilities of Seller hereunder shall be and remain applicable 
to each Seller severally and individually and only in re- 
lation to and in proportion to its interest from time to 
time in the units, leases and lands described in Exhibit 
‘¢A?? or in the gas delivered or to be delivered to Buyer 
hereunder as the case may be or in such other proportion 
as may hereafter be specifically provided between the 
parties. 


3. As between the parties Seller only, it is agreed b 
each party Seller that during any successive period of thre 
(3) calendar months after the date of first delivery of ga 
under this contract in which Buyer receives a lessé 
quantity of gas hereunder than is possible to produce 
during such period under normal methods of operation 
consistent with applicable proration laws and regulations, 
each Seller shall be entitled to deliver to Buyer a propor- 
tionate part of such lesser quantity of gas received by 
Buyer in the ratio that the sum of each party Seller’ 
interest in the legal production allowables bears to th 
total sum of all interests of all parties Seller in the lega 
production allowables of all gas wells on the units, lease 
and lands described in Exhibit ‘‘A’’. In making the fore- 
going determination of that proportionate part of the gas 
received by Buyer which each Seller shall be entitled to 
deliver hereunder, it is understood and agreed by all 
parties Seller that each party Seller shall be given credit 
for any and all interests in gas which it has the right to sell 
under the terms of | 
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lease and unit operating agreements and which such party 
Seller elects to sell under this agreement. It is further 
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agreed by all parties Seller that adjustments for the volume 
of gas which each Seller is entitled hereunder to deliver 
during any such period of three (3) calendar months shall 
be made during the next succeeding period of three (3) 
calendar months. As among the parties Seller, it is agreed 
by each Seller that the party or parties designated to 
represent such Seller in making such apportionments and 
adjustments shall not be liable in any manner whatsoever 
to such Seller beyond the exercise of its or their judgment 
in good faith. It is understood and agreed as among the 
parties Seller only that each Seller shall own and be entitled 
to a proportionate part of any payment made by Buyer 
to cover gas which Buyer is obligated to purchase and re- 
ceive during any period and fails actually to receive. Such 
proportionate part shall be determined in the ratio which 
the total quantity of gas delivered hereunder by such 
Seller during the period covered by such payment bears 
to the total quantity of gas delivered hereunder during 
such period by all parties Seller. 


4. It is further understood and agreed by all parties 
hereto that each Seller, acting severally to the extent of its 
interest, shall be entitled to exercise any right contained 
in this contract, including without limitation rights relating 
to reduction of Seller’s obligation to deliver gas hereunder, 
reduction of dedicated reserves, reservation of gas, cycling 
and processing of gas, and termination of this contract. 
Where 
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the exercise of any such right by any party Seller involves 
the calculation of the quantity of gas to be delivered by 
such Seller during the then remaining term of this con- 
tract, such calculation shall be based upon the then existing 
legal production allowables. 
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o. This contract shall not be assigned in whole or in part 
by the Buyer without first obtaining in each instance the 
prior written permission of the Seller, except that the 
Buyer may without first obtaining such written consent of 
the Seller pledge or mortgage its interest in this contract 
or assign the same as security for any loan to it. 


ARTICLE XIX 
PERFORMANCE 


1, Anything herein to the contrary notwithstanding, the 
parties hereto agree that if Buyer does not notify Seller 
before twelve o’clock noon on July 2, 1951, that Buyer has 
accepted a Certificate of Public Convenience and Necessity 
in substance satisfactory to Buyer authorizing Buyer 
forthwith to construct and operate the facilities herein 
contemplated, either Buyer or Seller without liability to 
the other party may terminate this contract by notifying 
the other party by August 1, 1951, provided such notice 
is given prior to such time as Buyer notifies Seller of 
Buyer’s acceptance of such Certificate. If such notice of 
cancellation is not given by August 1, 1951, this contract 
shall continue in full force and effect until twelve o’clock 
noon on October 31, 1951, by which time if Buyer does not 
notify Seller that Buyer has accepted such Certificate, 
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either Buyer or Seller, without liability to the other party, 
may terminate this contract by notice given at any time 
prior to such time as Buyer notifies Seller of Buyer’s 
acceptance of such Certificate. All notices to be given 
under this paragraph shall be made by telegram, which in 
the case of such notice of acceptance shall be effective 
upon receipt thereof and in the case of notices of termina- 
tion shall be effective and deemed to have been given and 
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received when deposited with a telegraph office properly 
addressed with charges fully prepaid thereon. 


2. In the event said Certificate is issued and accepted 
by Buyer, then Buyer shall thereupon initiate and dili- 
gently pursue a program reasonably calculated to com- 
plete and place in operation all facilities herein required 
of Buyer by or before November 1, 1951. In the event 
Buyer’s facilities are not completed and in operation by 
or before twelve o’clock noon April 2, 1952, then either 
party may, in addition to any other rights and remedies 
available to such party, terminate this contract. It is ex- 
pressly understood and agreed that the obligations of the 
parties hereto as expressed in this Article XIX are not in 
any way subject to the provisions of Articles XVI or 
XVII hereof. 


ARTICLE XX 


Successors aNp ASSIGNS 


Benefits and obligations of this agreement shall extend 
to and be binding upon the successors and assigns of the 
parties, and shall constitute covenants running with 
Seller’s leases and lands subject hereto. 
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In Witness WHEREOF, this instrument has been executed 
by the parties by their duly authorized officers as of the 
day and year first above set forth. 


Sranotinp Om anp Gas Company 
By J. E. Rouse, 
Vice President 
ATTEST : 
C. A. Markey, 
Assistant Secretary 





ConTINENTAL Or, CoMPANyY 
By Cuas. A. Peruitz, JRr., 
Vice President 


ATTEST: 
MERCEDES SMITH 
Assistant Secretary 


“SELLER’’ 
Mississrpp1 River Fve~t Corporation 
By W. G. Marsury, 
President 
ATTEST: 
J. B. KosakowskI 
Assistant Secretary 

““BUYER”’ 


Schedule No. 31—Supplement No. 10 
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FPC Gas Rate 

Schedule No. 31 

Filing date: Mar, 2, 1955 
Effective Date: 9-3-55 


Form NGA-15 

Change in Rate Schedules where 
deliveries commenced prior to 6/7/54, 
Recuuak Fine 


(30 to 90 days notice) 
LETTER OF TRANSMITTAL 
Feb, 28, 1955 


Change in Rate Schedule (Docket No. G-4452) of Srano-| 
LIND Om anp Gas Company et al for sale of Natural 
Gas as an Independent Producer under Section 4 of 
the Natural Gas Act, in accordance with Federal | 
Power Commission Order No. 174-B, issued December | 
17, 1954 (Stanolind No. 19,446). 
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Supplement 10 to Rate Schedule 31. 


Secretary, 
Federal Power Commission, 
Washington 25, D. C. 


Dear Sir: 


1. Pursuant to the requirements of Part 154 of Sub- 
chapter E, Regulations under the Natural Gas Act, Chap- 
ter 1 of Title 18, Code of Federal Regulations, as amended 
by Federal Power Commission Order No. 174-B, issued 
December 17, 1954, under Docket No. R-138, and particu- 
larly pursuant to Section 154.94 of said Regulations, the 
undersigned, Stanolind Oil and Gas Company, individu- 
ally, and as operator of the jointly-owned properties in- 
volved herein, hereby gives notice to the Federal Power 
Commission and to the public of a change in the rates and 
charges presently in effect with respect to the sale of natu- 
ral gas to the purchaser listed in Exhibit “‘B”’, attached 
hereto. For that purpose there is transmitted herewith for 
filing a change in rate schedule to effect a change in the rate 
presently in effect under the rate schedule previously filed 
herein on October 19, 1954, which change is proposed to 
be made effective and operative on the date shown in 
paragraph 3 hereof. 


2. The reason, nature and basis for the proposed change 
are as follows: (See Exhibit ‘‘C’’ attached.) 
2806 


3. This filing and the proposed change in the rate sched- 
ule is proposed to be made effective and operative on 
April 3, 1955. 


4, Attached hereto (Exhibit ‘‘A’’) is a comparative 
statement, in duplicate, of sales made and revenues there- 
from by months under the rate schedule now in effect and 
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under the proposed changed rate schedule for the 12 
months immediately preceeding and for 12 months immedi- 
ately succeeding the proposed effective date of the change 
herein tendered for filing. Actual data has been used 
wherever possible and estimates have been so designated 
and explained. The data set out in said statement show 
the effect of all billing determinants. | 


5. The following statement is submitted in support of 
the increase in rates and charges which results from the 
proposed change in rate schedule: (See Exhibit ‘‘Q”? 
attached.) | 
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6. Attached hereto (Exhibit ‘‘B’’) is a list, in duplicate, 
of the purchasers, State commissions, municipalities and 
other public agencies to whom this letter of transmittal, 
with all attachments, has been mailed. 


7. This filing has no applicability to the rates and 
charges covered hereby to the extent that such rates and 
charges relate to sales of natural gas in intrastate com: 
merce. | 


8. This change in rate schedule not only relates to Stano- 
lind Oil and Gas Company’s interest in the gas covered by, 
said gas sales contract, but said change in rate schedule is 
also being filed for the benefit and in behalf of all non- 
operators whose respective shares of the gas produced 
from jointly-owned properties operated by Stanolind have 
been sold under the contract referred to herein by Stano- 
lind, as their agent, because of their failure to dispose of 
the same, to the extent that such nonoperators elect in| 
writing to concur herein or to adopt this filing of a change} 
in rate schedule as their own. 


9. Pursuant to the provisions of Clause (1) of Para- 
graph (b) of Sec. 154.91 of Order 174-B, this change in| 
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rate schedule is also being filed by Stanolind, as operator 
of the jointly-owned properties covered by said rate sched- 
ule, for and on behalf of all nonoperators owning inter- 
ests in said properties. Attached hereto as Exhibit ‘‘D”’ 
is a list of (a) all persons having working interests in- 
volved in the sale of natural gas covered by this filing, 
(b) the parties to the operating agreements covering the 
respective jointly-owned properties and (c) a statement 
of the respective interests of such parties in said prop- 
erties. To the 
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extent that any of said persons or parties has heretofore 
filed or hereafter files for itself with respect to the change 
in rate covered hereby, then this filing shall not apply ‘to 
it or to its interests in the gas produced from said jointly- 
owned properties. Likewise, if any of said persons are 
parties does not desire to have this filing apply to it or 


to its interests in the gas produced from said jointly-owned 
properties, then this filing shall not apply thereto. None 
of the jointly-owned properties covered by said rate 
schedule is unitized for the production and sale of gas, 
and, for that reason, this paragraph does not apply to 
Clause (2) of Paragraph (b) of Sec. 154.91. 


10. This filing is being made under the compulsion of 
Order No. 174-B, which was issued without notice and a 
hearing. The undersigned believes that said order is sub- 
ject to certain procedural defects and that, in some re- 
spects, it exceeds the authority delegated to the Commis- 
sion by the Natural Gas Act and is, therefore, to that ex- 
tent invalid. In addition, it is impossible, in some in- 
stances, for the undersigned to determine with certainty 
whether said order applies to it. The undersigned does 
not desire to incur the penalties which would be imposed 
upon it for violating those portions of the order which 
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are of questionable meaning or of doubtful validity, espe- 
cially in the event the order is ultimately determined to 
be definite or valid in those respects. Therefore, this fil- 
ing is made under protest without prejudice to the under- 
signed’s right to attack the validity of said order by pend- 
ing or future proceedings before the Commission or in the 
courts, and nothing herein shall be deemed to constitute 
a waiver of said right. If it should be judicially deter- 
mined that said order is invalid as to others 
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in respect which are applicable to the undersigned, then 
the fact that the undersigned has, in the meantime, com 
plied with said order shall not deprive it of its right there- 
after to rely upon such determination. 








Respectfully submitted, 


Sranotinp Om anp Gas Company 


By S/ Joun F. Jones 
John F. Jones 
Attorney 
311 South Boston Avenue 
Tulsa 3, Oklahoma 


Attachments: 

Exhibit ‘‘A’’, Comparative Statement 
Exhibit ‘‘B’’, List 

Exhibit ‘‘C’’, Justification 

Exhibit ‘‘D’’, List of Nonoperators 
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EXHIBIT ‘‘A’’ 


STANOLIND OIL AND GAS COMPANY 
NORTH TEXAS-NEW MEXICO DIVISION 
CONTRACT NO. 19446 
‘COMPARATIVE STATEMENT OF SALES VOLUMES AND REVENUE SHOWING 
| EFFECT OF ESCALATORY PRICE PROVISION EFFECTIVE APRIL 3, 1955 


Price 4-2-55 Price 4-3-55 
Volume Volume 
Preceding 4-3-55 (14.65#) Price Revenue (14.654) Price Revenue 


1954 April 3-30 1,384,848 .133198 184,458.98 1,384,848 .138321 191,553.56 
May 754,387 .133198 100,482.84 754,387 .138321 104,347.56 
June 514,490 .133198 68,529.04 514,490 .138321 71,164.77 
July 449,382 .133198 59,856.78 449,382 .138321 62,158.97 
August 440,556 .133198 58,681.18 440,556 .138321 60,938.15 
September 429,143 .133198 57,160.99 429,143 .138321 59,359.49 
October 431,359 .133198 57,456.16 431,359 .138321 59,666.01 
November 367,280 .133198 48,920.96 367,280 .138321 50,802.54 
December 344,509 .133198 45,887.91 344,509 .138321 47,652.83 
January 439,168 .133198 58,496.30 439,168 .138321 60,746.16 
February (Estimated) 427,000 .133198 56,875.55 427,000 .138321 59,063.07 
March (Estimated) 427,000 .133198 56,875.55 427,000 .138321 59,063.07 
April 1-2 (Estimated) 28,467 .133198 3,791.75 28,467 .138321 3,937.58 


Total 6,437,589 857,473.99 6,437,589 890,453.76 


Succeeding 4-3-55 (Estimated) . 

1955 April 3-30 398,533 .133198 : 398,533 .138321 55,125.48 
May 427,000 .133198 . 427,000 .138321 59,063.07 
June 427,000 .133198 75. ‘ .138321 59,063.07 
July 427,000 .133198 : .138321 59,063.07 
August 427,000 .133198 ‘ .138321 59,063.07 
September 427,000 .133198 : .138321 59,063.07 
October 427,000 .133198 : .138321 59,063.07 
November 427,000 .133198 : .138321 59,063.07 
December 427,000 .133198 75. .138321 59,063.07 

1956 January 427,000 .133198 875. .138321 59,063.07 
February 427,000 .133198 7 .138321 59,063.07 
March 427,000 .133198 56,875.55 7 .138321 59,063.07 
April 1-2 28,467 .133198 3,791.75 138321 3,937.58 


Total 5,124,000 682,506.60 5,124,000 708,756.83 


Basis of Estimate: 
Assume Railroad Commission allowable will remain at level to allow sales equal to average 
for June, 1954 through January, 1955. 
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2811 
EXHIBIT ‘‘B”’ 


Names and addresses of purchasers to whom the rate 
schedule, with all attachments thereto, has been mailed: | 

Mississsippi River Fuel Corporation | 

407 North Eighth Street 

St. Louis, Missouri 


2812 
EXHIBIT ‘‘C”’ 


STATEMENT IN SUPPORT OF THE INCREASE IN 
RATES AND CHARGES WHICH RESULT FROM 
THE PROPOSED CHANGE IN RATE SCHEDULE, 
SHOWING THE REASONS, NATURE AND BASIS 
FOR THE PROPOSED CHANGE. 


1. The changes proposed by this filing are to make ef- 
fective, as of the respective dates hereinafter set out, cer: 
tain increases in the price of gas sold by Stanolind Oil 
and Gas Company (hereinafter referred to as ‘‘Pro- 
ducer’’) to the purchaser named in Exhibit ‘‘B’’, attached 
to the Letter of Transmittal to which this Exhibit ‘‘C”’ is 
attached, under the rate schedule referred to in para; 
graph 1 of said Letter of Transmittal, said increase being 
on account of the escalation provisions of said rate sched} 
ule. In this connection, Producer states: 


(a) That, until April 3, 1955, the price applicable 
under said rate schedule will be 13.3198 cents per 
MCF at 14.65 psia. 


(b) Article VIII of said rate schedule provides that 
the price is to increase .5 cents per MCF on April 3; 
1955, and is to remain in effect after said date for a 
period of two years. Said escalation of .5 cents per 
MCF will cause said price to increase to 13.8198 
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cents per MCF. It will also cause the Texas Gross 
Production Tax to increase. 


(c) Article XII of said rate schedule provides that 
the purchaser shall reimburse producer for three- 
fourths of said increase in the gross production tax. 
Three-fourths of said increase in this instance is .0123 
cents per MCF. Therefore, the change in rate cov- 
ered hereby is equal to .5123 cents per MCF at 14.65 
psia and will result in a price of 13.8321 cents per 
MCF at said pressure base. 
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(d) Producer asserts that said tax reimbursement 
is already covered by the filing made herein on Octo- 
ber 19, 1954, in that said filing results in tax reim- 
bursement which is equal to the ‘‘product of 75 per 
cent, times 3.28 per cent times the market value at 
the mouth of the well of said gas, as such market 
value is determined under Article 7047b, Revised Civil 
Statutes of Texas as amended’’. Under said statute, 
the market value at the well of the gas covered by 
said rate schedule will increase .5 cents per MCF at 
the time said price increase becomes effective, and 
said tax will, therefore, also increase at said time. 
However, producer includes said increase in the re- 
imbursement so as to avoid any misunderstanding re- 
garding the price which will be applicable under said 
rate schedule upon the effective date of the changes 
proposed herein. 


2. As stated hereinabove, the change in rates and 
charges resulting from the price increases referred to in 
paragraph 1 hereof is a matter of contractual obligation 
arising from a written contract entered into as the result 
of bona fide, arm’s length negotiation prior to the issu- 
ance in Docket No. R-138 of Order No. 174, Order No. 
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174-A, or of Order 174-B and prior to the decision of the 
Supreme Court of the United States in Phillips Petroleum 
Company v. Wisconsin, et al., 347 U. S. 672, at a time 
when the gas industry believed, and the rules and regula- 
tions of the Federal Power Commission indicated, that the 
sale covered by said rate schedule was not subject to said 
Commission’s rate-regulation authority. Hence, it would 
be inequitable, unfair and confiscatory for said Commis- 
sion not to approve said rates and charges resulting from 
said increase as being fair and reasonable; and, in the 
event said Commission should fail so to approve said 
rates and charges, thus increased, and at the same time 
seek to require Producer to 
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continue to deliver gas under said rate schedule, without 
said increase, such action, or the order effectuating such 
action, will have the effect of depriving Producer of its 
property without due process, of impairing the obligations 
of a contract and of taking Producer’s property for' a 
public use without just and reasonable compensation, all 
in violation of the Constitution of the United States. 








3. In entering into said rate schedule, Producer obli- 
gated itself to sell and deliver, and said purchaser became 
obligated to receive and pay for, all the gas covered by 
said rate schedule during the entire term thereof and for 
the whole amount of the consideration agreed to be paid 
and received during the entire term of said rate schedule. 
Producer would have not entered into a contract for the 
sale of its gas to said purchaser at the price initially 
applicable under said rate schedule for a period longer 
than the initial period; and the inducement for Producer 
to enter into a long-term contract was the promise of said 
purchaser to pay, and in anticipation of Producer’s re- 
ceiving, the higher price provided for the gas to be sold 
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and delivered during each of the subsequent successive 
periods set out in said ‘‘Price’’ provisions. It would be 
in equitable, unfair, unreasonable, arbitrary and confisca- 
tory for said Commission to select the price prevailing 
under said rate schedule for the period existing on June 
7, 1954, and, in effect, ‘‘freeze’’ Producer’s rates and 
charges at that figure contrary to the express provisions 
of said rate schedule; and thus to deny to Producer any 
part or portion of the consideration agreed to be paid and 
received in said rate schedule for the gas sold and de- 
livered thereunder by said Commission’s refusal to find 
and hold said increase to be fair and reasonable will have 
the same effect upon Producer as set out in the last sen- 
tence of paragraph 2 hereof. 
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4. Price increases of the kind and character proposed 
in this filing have been customary in the gas industry for 
a number of years. During this time, gas has competed 
with coal and oil in residential heating, electric power 
production and in the general industrial market. Since 
World War II, in spite of a great increase in the number 
of gas sales under contracts containing price increases of 
this type, gas not only has continued to compete with 
other fuels, but also has increased in use over the increases 
in the uses of other fuels. It is believed that increases 
in the price of gas of the type involved herein will not 
adversely affect the competition of gas with other fuels 
in residential heating, electric power production or the 
general industrial market. 


5. For a number of years it has been recognized that 
the price of gas to industrial, commercial and residential 
consumers, when considered from the standpoint of its 
intrinsic value in comparison with the intrinsic value of 
competing fuels, is far below the price of competing fuels. 
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Unit No. 


105643 


105642 


127318 
105625 


94231 


105637 


The rather steady increase in the average sales price of 
gas during the past several years has not appreciably 
Gas, price-wise, still remains | 
The price of gas could be increased mate- 
rially, far in excess of the increases proposed herein, be- 
fore its price, on the intrinsic value basis, would equal 
the price, on the same basis, of competing fuels and be- 
fore gas as a fuel would become substantially less setret- 


altered the situation. 
bargain fuel. 


tive to present or prospective consumers. 
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EXHIBIT ‘‘D’’ 
SCHEDULE OF WOODLAWN UNITS 


Unit Name 


Bussey Gas Unit 


Draschil Gas Unit 


McGee Gas Unit 
Taylor Gas Unit 


Slater Gas Unit 


Chapman Gas Unit ‘‘A’’ 


Unit Owners 


Stanolind Oil and Gas Company 
Continental Oil Company 

C. A. McLean 

M. H. Jones 


Stanolind Oil and Gas Company 
Will Y. Lancaster 

M. A. Freeman 

Gulf Oil Corporation 
Continental Oil Company 

B. W. Hemphill 

Sells Petroleum, Incorporated 
Thelma Higgins 

Hobart Key, Jr. 

Morris H, Moore 

J. M. Brown 


Stanolind Oil and Gas Company 


Stanolind Oil and Gas Company 
Continental Oil Company 
Phillips Petroleum Company 
Sells Petroleum, Inc. 

Gulf Oil Corporation 

C. M. Beckett, Jr. 

Hobart Key, Jr. 

W. H. Bowden 


Stanolind Oil and Gas Company 
Continental Oil Company 


Stanolind Oil and Gas Company 
Continental Oil Company 
Winifred Chapman Pollan 
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a 


| Unit 
‘Working 
| Interest 


91.87265% 
7.81368% 
| .15683% 
| .15684% 


78.28764% 
(6.52557 % 
|5.53409% 
'2.65625% 
|2.32315% 
2.07813% 
'1.03551% 
'0.60085% 

.053409% 
'0.27131% 
'0.15341% 








100.00000% 


i765 
2.24005% 
15.11080% 
12.72870% 
'6.39204% 
'1.87998% 
1.40999% 
| ,46999% 


50.00000% 
50.00000% 


98.39532.% 
1.00312% 
(0.60156% 








Unit No. 
105659 
105613 


104048 


104024 


94233 


105609 


105605 


Unit Name 


Pope Gas Unit 
Wilder Gas Unit 


Griffis Gas Unit 


Henderson Gas Unit 


Lewis Gas Unit ‘‘A’’ 


Britton Gas Unit 


Slaughter Gas Unit ‘‘B’’ 


Lake Gas Unit 


Lake Fern Gas Unit 


Lewis Gas Unit ‘‘B’’ 
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Unit Owners 


Stanolind Oil and Gas Company 


Stanolind Oil and Gas Company 
Continental Oil Company 


Stanolind Oil and Gas Company 
Continental Oil Company 
C. A. McLean 


Stanolind Oil and Gas Company 
Continental Oil Company 
Gulf Oil Corporation 


Ernest F. Smith and Sam Hall, Jr. 


C. A. MeLean 


Stanolind Oil and Gas Company 

Continental Oil Company 

Mrs. Janie R. Strength, Executrix 
of the Estate of W. H. Strength, 
deceased 


Stanolind Oil and Gas Company 
Continental Oil Company 
Winston Taylor 

Sells Petroleum, Inc. 


Stanolind Oil and Gas Company 
Continental Oil Company 

J. G. Catlett Company 

Sam Trant 

Gulf Oil Corporation 

Arch Jarrott, Jr. 

Lina H. Van Sickle 


Stanolind Oil and Gas Company 
Continental Oil Company 


Stanolind Oil and Gas Company 
Unleased-Carried W.I. 
Continental Oil Company 
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Stanolind Oil and Gas Company 
Continental Oil Company 

Three States Natural Gas Company 
Sells Petroleum, Inc. 

Winston Taylor 

C. A. McLean 

Ernest F. Smith 

Humble Oil and Refining Company 
M. H. Jones 
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Unit 
Working 
Interest 


100.00000% 


83.51945% 
16.48055% 


83.14986% 
16.45952% 
0.39062% 


61.21052% 
28.67302% 
9.93360% 
-09144% 
-09142% 


49.88571% 
49.88571% 


0.22858% 


49.59735% 
49.59735% 
-30199% 
.90331% 


43,89083% 
43.89083% 
2.44953 % 
0.16967% 
9.51430% 
0.04242% 
0.04242% 


50.00000% 
50.00000% 


49.61658% 
-76684% 
49.61658% 


41.38749% 
41.38749% 
11.33497% 
0.63138% 
0.37883% 
1.24512% 
1,24512% 
1,14448% 
1.24512% 





Unit No. 


e 
105608 


& 
104025 


94224 


Unit Name 
Slaughter Gas Unit ‘‘A’’ 


Jones Gas Unit 


Hurd Gas Unit 


Highland Lake Club Gas Unit 


Findley Gas Unit ‘‘A’’ 


Findley Gas Unit ‘‘B’’ 


Davis Gas Unit ‘‘A’’ 
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Unit Owners 


Stanolind Oil and Gas Company 
Continental Oil Company 

J. G. Catlett Company 

Sam Trant 

Arch Jarrott, Jr. 

Lina H, Van Sickle 


Stanolind Oil and Gas Company 
Continental Oil Company 

Bryan W. Payne 

J. G. Catlett Company 


Stanolind Oil and Gas Company 
Unleased-Carried W.I. 
Continental Oil Company 

J. G. Catlett Company 

Roy Marcom 

Sells Petroleum, Inc. 

Paul L. Whaley 


Stanolind Oil and Gas Company 

Continental Oil Company 

Jack Blalock 

Gulf Oil Corporation 

Annie B. Laird, Independent 
Executrix of the Estate of 
Roy H. Laird, Deceased 

Mrs. Beulah A. Ostrom 

Jack L, Ostrom 

Robert R. Ostrom 

Camille Hankamer 
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Stanolind Oil and Gas Company 
Continental Oil Company 

J. G. Catlett Company 

Rudco Oil and Gas Company 


Stanolind Oil and Gas Company 
Continental Oil Company 
W. Dudley Taylor, Jr. 


Stanolind Oil and Gas Company 
Continental Oil Company 
J. G. Catlett Company 


Ernest F. Smith and Sam B. Hall, Jr. 


Willella S. Case 
Jones, Jones and Brian 
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‘Unit 
Working 
Interest 


47'|30391% 
47!30391% 
4.15547 % 
{82447 % 
{20612% 
\20612% 


4425717 % 
44,25717% 

6.41110% 
5107456% 


45|39674% 
,68309% 
45|39674.% 
1,76323% 
,36695% 
5159409% 
179916 % 


31,76914% 
31,76914% 
21,41719% 
,46250% 


.79102% 
189552% 
163183 % 
,63183% 
-63183% 


.90866% 
,90866% 
117282.% 
.00986% 


47,07899% 
47,07898% 
5,84203% 


48,22905% 
48,22904% 
0,44050% 
0.90941% 
1.31520% 
0,87680% 
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Unit Name 


Davis Gas Unit ‘‘B’’ 


Urquhart Gas Unit 


Sanders Gas Unit 


Hordern Gas Unit ‘‘A’’ 


Hutchison Gas Unit 


Unit Owners 


Stanolind Oil and Gas Company 

Unleased-Carried W.I. 

Continental Oil Company 

Mrs. Alice Snider 

C. A. McLean 

J. G. Catlett Company 

Texie Blalock Davis 

W. Dudley Taylor, Jr. Trustee for 
D. H. Snyder III, Frank Davis 
Snyder and Jack M. Carson, Jr. 

W. Dudley Taylor, Jr. Trustee for 
Dudley Davis Taylor and Texie 
Taylor 

D. C. Bintliff 

Bracken Oil Company 

Hollandsworth Oil Co. 

Tintic Standard Mining Co. 

U-Tex Oil Co. 

John M, Wallace 

H. H. Coffield 

G. W. Pirtle 
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Stanolind Oil and Gas Company 
Continental Oil Company 

Sells Petroleum, Inc. 

J. G. Catlett Company 

L. D. Brown 

H. S. Caven 

J. D. Hood 


Stanolind Oil and Gas Company 
Continental Oil Company 
Summerfield G. Roberts 

Sam Trant 


Stanolind Oil and Gas Company 
Continental Oil Company 
Will Y. Lancaster 


Stanolind Oil and Gas Company 

Continental Oil Company 

Skelly Oil Company 

Rose Rudman, Executrix of Estate of 
I. Rudman, deceased 

Will Y. Lancaster 

Ralph Massad 

J. G. Catlett Company 

G. W. Pirtle 

H. H. Coffield 

Hollandsworth Oil Company 

R. W. Fair 

Bracken Oil Company 
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Unit 
Working 


Interest 


40.05403% 
.21314% 
40.05403% 
-09110% 
-08010% 
1.18943% 
.39266% 5 


-98898% 


-58898% 
2.80451% 
2.10338% 
8.28021% 

-84136% «= 
1.19191% 

-77123% 

-37747% 

-37748% 


23.40388% 
23.40388% 
40.82872% 
3.63505% 
3.84230% 
3,.84230% 
1.04387% 


49.60938% 
49,60937% 
0.31250% 
0.46875% 


48.88060% 
48.88060% 
2.23880% 


31.97543% 
31.97543% 
8.68063% 


7.50362% 
7.50362% 
3.36858 % 
2.85068% 
2.04734% 
2.04734% 
0.76775% 
0.51183% 

-76775% 





- Unit No. 
109318 


127144 


127601 
139335 


105661 
>» 


127145 


109290 


* Acreage in this unit under Stanolind contract 19,446 wi 
poration assigned to Hollandsworth Oil Company with assign 
Acreage so assigned comprises 81.35377% 


contract, 


Unit Name 
Huffman Gas Unit 


Young Gas Unit 


Roper Gas Unit 
Owens Gas Unit 


Lee Gas Unit ‘‘A” 


Texie B. Davis 
(R. W. Fair, Oil Operator) 


Frank Davis Estate 
Gas Unit No. 2 
(Hollandsworth Oil Co., 
Operator) 

Milton Woods Gas Unit 
(Hollandsworth Oil Co., 
Operator) 


12.39152% overriding interest. 


Unit Owners 


Stanolind Oil and Gas Company 

Unleased-Carried W.I. 

Continental Oil Co. 

J. G. Catlett Co. 

W. H. Bryant 

C. A. Huff 

A. B. Miller 

Sam Trant 

Bryan W. Payne, et al 
Patterson Heirs 

Summerfield G, Robert et al, 
Patterson Heirs 
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Stanolind Oil and Gas Company 
Unleased-Carried W.I. 
Continental Oil Company 
Hollandsworth Oil Co. 
Bracken Oil Company 

E. Fred Herschback 

H. H. Coffield 

G. W. Pirtle 

J. S. Hudnall 

M. H. Jones 

J. L. Copeland 


Stanolind Oil and Gas Company 


Stanolind Oil and Gas Company 
Unleased-Carried W.I. 
Continental Oil Company 

Le Cuno Oil Company 

J. G. Barker 


Stanolind Oil and Gas Company 
Humble Oil & Refining Company 
Hollandsworth Oil Company 


OUTSIDE OPERATED UNITS 
Stanolind Oil and Gas Company 
Continental Oil Company 


Stanolind Oil and Gas Company 
Continental Oil Company 


Stanolind Oil and Gas Company 
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| Unit 
Working 
Interest 


40.49680% 
1.04111% 
aN 
.64341% 
1.55217% 
|-77608% 
|-31043% 
|.31043% 


| 
5.56763 % 
§.51020% 





37.37028% 

2.32383% 
371.37028% 

5.92962% 
.66999% 
.98060% 
.18198% 
99100% 
.59100% 
149571% 
,49571% 


100100000% 


24187343% 
0131252% 
24/87343% 
44155903% 
5138159% 


72103978% 
16.56637% 
11,39385 


a 


mowo 


84350% 
‘34350 


1.56110% 
1.56110 


9 
9 


81.35377%* 


th Mississippi River Fuel Cor. 
ment subject to the Mississippi 
of the unit with Stanolind retaining 
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B. Exhibits A, B, and C to Petition to Vacate 
EXHIBIT A 
GULF 
Petroleum and Its Products 


GULF OIL CORPORATION 
GULF BUILDING 
P. 0. DRAWER 2100—HovsTon 1, TEXAS 
Houston Production Division 


February 3, 1955 


Re: Change of Rate Schedule Filing with 
Federal Power Commission 


Stanolind Oil and Gas Company 
P. O. Box 591 
Tulsa, Oklahoma 


Gentlemen : 


In accordance with Section 154.94 of Sub-chapter E of 
the Federal Power Commission’s Regulations under the 
Natural Gas Act, as amended by Order No. 174-B, Docket 
Nos. R-138 and 137, adopted December 16, 1954, Gulf Oil 
Corporation hereby furnishes you as a party to the rate 
schedule with a copy of the change of rate schedule filed 
with the Federal Power Commission on certain Gulf prop- 
erties in the following field or fields: 


Woodlawn Field, Harrison County, Texas. 
Very truly yours, 


GuLF Om CorPoRATION 
N. C. Stmpson 
N. C. Simpson 

Manager of Production 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Gutr Or Corporation 
CHANGE IN RATE SCHEDULE NO. —— 
For Sale of Gas By 
GULF OIL CORPORATION 


To 
MISSISSIPPI RIVER FUEL CORPORATION 


From 
WOODLAWN FIELD 
In 
HARRISON COUNTY, TEXAS 


} Docket No. ————— 
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CHANGE IN RATE SCHEDULE 
i 


Pursuant to the provisions of Section 154.94 of Sub- 
chapter E of the Federal Power Commission’s Natural 
Gas Regulations, Gulf Oil Corporation files herewith a 
‘‘Change in Rate Schedule’’, pertaining to gas sales made 
under the terms of an agreement and amendments there- 
to between Mississippi River Fuel Corporation, as Buyer, 
and Gulf Oil Corporation, Stanolind Oil and Gas Company, 
and Continental Oil Company, as Sellers, dated April 3, 
1951, covering gas deliveries from certain of Seller’s prop- 
erties in the Woodlawn Field, Harrison County, Texas, 
In accordance with Section 154.92 and Section 154.93 of 
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the Regulations heretofore referred to, Gulf Oil Corpora- 
tion on November 30, 1954 filed the gas sales contract and 
amendments thereto referred to above as its rate schedule 
for the above gas sale. 


II 


In accordance with the terms of Article VIII of the con- 
tract referred to above, Gulf Oil Corporation effective 
April 3, 1955 will charge Mississippi River Fuel Corpora- 
tion for gas delivered under said contract at the rate of 
13.500 cents per one thousand (1,000) cubic feet (Texas 
State Standard Volume). This rate represents an in- 
crease of 0.500 cents per one thousand (1,000) cubic feet 
over the rate of 13,000 cents per one thousand (1,000) cubic 
feet (Texas State Standard Volume) in effect prior to the 
above specified date. The prices and increase in price 
referred to in this paragraph do not include reimburse- 
ment by Buyer to Seller for the increase in the Texas Pro- 
duction Tax Paid by Seller, effective September 1, 1954. 
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Also in accordance with the terms of Article XII of the 
contract referred to above, Gulf Oil Corporation, effective 
April 3, 1955, will charge Mississippi River Fuel Corpora- 
tion an additional sum for gas delivered under said con- 
tract which shall be equal to three-fourths (3/4) of the 
increase in the Texas Gross Production Tax since April 
3, 1951 applicable to the changed rate applied for above. 
(Note: The Texas Gross Production Tax was increased 
from 5.72% to 9.0% on September 1, 1954. These per- 
centage figures are applicable to the gross revenue from 
the sale of gas less marketing cost.) 


Til 


Attached hereto and made a part hereof as Exhibit ‘‘A’”’ 
is a statement comparing sales and revenues under the 
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aforesaid agreement for the twelve (12 months preceding 
the third day of April, 1955, with an estimate of the sales 
and revenue for the twelve (12) months succeeding that 
date. 





IV 


Attached hereto as Exhibit ‘‘B”’ is a statement in sup- 
port of the change of rate schedule, resulting from the 
change in rate and increase in tax reimbursement which 
Gulf Oil Corporation will charge Mississippi River Fuel 
Corporation. 


V | 
The office and post office address of the undersigned is 
as follows: | 


Gulf Building 
Post Office Drawer 2100 
Houston, Texas. 
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Dated this 2nd day of February, 1955. 
GuLF Om CoRPoRATION 


By N. C. Smmpson 
N. C. Simpson 
Manager of Produtcion 
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EXHIBIT ‘‘A’’ 
TABLE I 

GULF OIL CORPORATION 

SETTLEMENT STATEMENT 
Woodlawn Field, Harrison County, Texas 
Gas Purchaser: Mississippi River Fuel Corporation 
Gas Seller: Gulf Oil Corporation 
Sold Under Gas Purchase Contract Dated April 13, 1951 (as amended) 


Gulf ’s Gross 
Volume @ State Tax Gross 
Standard Reimburse- State Gross Revenue 
Volume Contract ment by Gross Production After 
(14.65 psia) Value Purchascr Revenue Tax Taxes 
Month MCF (1) $ $ (2) $ $ $ 


12 Months Preceding April 3, 1955 


1954 
April 3-30 

Incl. 1,387 180.31 180.31 ; 170.00 
May 8,446 1,097.99 1,097.99 2. 1,035.18 
June 5,447 708.13 708.13 667.62 
July 4,224 549.23 549.23 : 517.83 
August 3,573 464.49 464.49 : 437.92 
Sept. 4,769 619.97 : 635.22 2 579.42 
October 10,791 1,402.83 ‘ 1,437.34 : 1,311.09 
Nov. 10,791 1,402.83 : 1,437.34 : 1,311.09 
Dec. 10,791 1,402.83 : 1,437.34 26. 1,311.09 


1955 

Jan. 10,791 1,402.83 J 1,437.34 26.2 1,311.09 
Feb. 10,791 ‘1,402.83 : 1,437.34 26.2 1,311.09 
March 10,791 1,402.83 F 1,437.34 126. 1,311.09 


April 1-2, 
nel. 719 93.47 95.77 87.36 


(1) Sales volumes through September, 1954 are actual. Sales volumes for the 
remaining months are estimates based on the average gas sales for the twelve 
months period preceding September 1, 1954, and agree with the estimated 
volumes shown in the Change in Rate Schedule for the above gas sale filed by 
Gulf Oil Corporation on November 30, 1954. (2) Partial reimbursement by 

purchaser of the Sept. 1, 1954 increase in the Texas Gross Production tax 
ig covered by the Change in Rate Schedule for the above gas sale filed by 
Gulf Oil Corporation on November 30, 1954. 
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EXHIBIT ‘‘A’’ 
TABLE II 


GULF OIL CORPORATION 
ESTIMATED SETTLEMENT STATEMENT 


Woodlawn Field, Harrison County, Texas 

Gas Purchaser: Mississippi River Fuel Corporation 

Gas Seller: Gulf Oil Corporation 

Sold Under Gas Purchase Contract Dated April 13, 1951 (as amended) 


Gulf ’s Gross 
Volume @ State Tax Gross 
Standard Reimburse- State Gross Revenue 
Volume Contract ment by Gross Production After 
(14.65 psia) Value Purchaser Revenue Tax Taxes 
Month MCF (3) $ $ (4) $ $ $ 


12 Months Succeeding April 3, 1955 
1955 


April 3-30, 
Incl. 10,072 ‘1,359.72 1,393.17 122.37 1,270.80 


May 10,791 1,456.79 1,492.63 131.11 (1,361.52 
June 10,791 1,456.79 1,492.63 131.11 1,361.52 
July 10,791 1,456.79 1,492.63 131.11 1,361.52 | 
August 10,791 1,456.79 1,492.63 131.11 1,361.52 
Sept. 10,791 1,456.79 1,492.63 131.11 (1,361.52 | 
Oct. 10,791 1,456.79 35. 1,492.63 «131.1. (1,361.52 | 
Nov. 10,791 1,456.79 1,492.63 131.11 1,361.52 
Dec. 10,791 1,456.79 1,492.63 13111 1,361.52 


1956 
Jan. 10,791 1,456.79 1,492.63 131.11 1,361.52 | 


Feb. 10,791 1,456.79 1,492.63 131.11 1,361.52 
March 10,791 1,456.79 1,492.63 131.11 1,361.52 | 


April 1-2 
et id 719 : ; 99.46 8.74 90.72 | 


js covered by 
Oil Corporation on November 3 
additional gas price is included in the 


225 








2838 
EXHIBIT ‘‘B”’ 


STATEMENT IN SUPPORT OF PRICE INCREASE 
FOR GAS SOLD BY GULF OIL CORPORATION 
TO MISSISSIPPI RIVER FUEL CORPORATION 
FROM THE WOODLAWN FIELD, HARRISON 
COUNTY, TEXAS 


Gulf Oil Corporation is presently selling gas to Missis- 
sippi River Fuel Corporation from certain properties in 
the Woodlawn Field, Harrison County, Texas, pursuant 
to the terms of a twenty-year gas sales contract dated 
April 3, 1951, as amended, between Mississippi River 
Fuel Corporation, as Buyer, and Gulf Oil Corporation, 
Stanolind Oil and Gas Company, and Continental Oil 
Company, as Sellers. This contract provides for fixed 
periodic price increases. In accordance with the terms of 
Article VIII of the afore-mentioned gas sales contract, 
Gulf Oil Corporation, effective April 3, 1955, proposes to 
charge Mississippi River Fuel Corporation for gas de- 
livered under said contract at the rate of 13.500 cents per 
one thousand (1,000) eubie feet (Texas State Standard 
Volume), not including the increase in the Texas Produc- 
tion Tax, effective September 1, 1954, paid by and reim- 
bursable to Sellers. This represents an increase of 0.500 
cents per one thousand (1,000) cubic feet over the rate of 
13.000 cents per one thousand (1,000) cubic feet (Texas 
State Standard Volume) in effect prior to the above speci- 
fied date, which said price of 13.000 cents is also exclusive 
of the afore-mentioned increase in the Texas Production 
Tax, paid by and reimbursable to Seller. 


In accordance with the terms of Article XII of the con- 
tract referred to above, Gulf Oil Corporation, effective 
April 3, 1955, proposes also to charge Mississippi River 
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Fuel Corporation an additional sum for gas delivered 
under said contract which shall be 
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equal to three-fourths (3/4) of the increase in the Texas 
Gross Production Tax since April 3, 1951, applicable to 
the changed rate applied for above. (Note: The Texas 
Gross Production Tax was increased from 5.72% to 9.0% 
on September 1, 1954. These percentage figures are appli- 
cable to the gross revenue from the sale of gas less market- 
ing cost). | 





In support of this increase in rate to be charged Mis- 
sissippi River Fuel Corporation, Gulf Oil Corporation pre- 
sents the following facts: 


1. The Woodlawn Field, Harrison County, Texas, from 
which gas is produced and sold under the terms of the 
afore-mentioned gas sales contract between Gulf Oil Cor- 
poration and Mississippi River Fuel Corporation, is lo- 
eated in the Hast Texas Area. Far from having an 
type or character of a monopoly on the gas produced i 
this area, Gulf Oil Corporation, as Seller, at the time 0 
the negotiation of its sales contract with Mississippi Rive 
Fuel Corporation dated April 3, 1951, was in keen competi- 
tion with hundreds of other producers in the East Texas 
Area to find a market for its gas. In view of the fact 
there were and are but a limited number of pipeline pur- 
chasers in this area, all of whom have extensive gas re- 
serves elsewhere, the contract hereinbefore filed as a rate 
schedule was negotiated under a rigid concept of ‘‘arms- 
length bargaining’. It is therefore submitted that there 
were no reasons why the gas purchaser in the aforesaid 
contract should pay in excess of a just, fair and reason 
able price for the gas which it purchased, nor were there 
any factors which would permit the Seller to obtain a price 
other than a just, fair and reasonable price. | 
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2. There is incorporated herein by reference a study 
entitled, Naturat Gas Propuction—A Comperirive Mar- 
KET, which was filed with the Federal Power Commission 
in the matter of ‘‘Hearing on Escalator and Market Price 
Clauses in Contracts between Gas Producers and Inter- 
state Pipe Lines’’ in Docket No. R-137. This study 
clearly demonstrates that a fair, just and reasonable price 
for gas is established by competitive market conditions; 
that the field price for gas is too low; that gas is seriously 
dislocating coal and oil in markets thousands of miles 
from the producing field; that gas has been and is now 
being sold too cheaply to support the increased cost of 
discovery and production that are necessary to maintain 
our gas reserve at a safe level to correspond with the 
increased demand for this irreplaceable commodity. The 
undersigned submits that the facts and data contained in 
the afore-mentioned study with which the Commission is 
now familiar, amply justifies the change in rate schedule 
herein filed by the undersigned. 


3. The gradually and moderately increasing price sched- 
ule provided for in the above-mentioned contract, was one 
of the results of the arms-length and competitive nego- 
tiations between Buyer and Seller. The low initial unit 
prices were accepted by Seller as a convenience to Buyer 
during the period of higher pipeline operating costs. This 
concession by Seller, however, was made only with the 
understanding that Seller was to be paid a certain mini- 
mum total sum for gas delivered thereunder, which total 
sum was to be paid over the life of the contract at the 
gradually increasing scale of prices provided for therein. 
Therefore, to decrease the scale of prices provided in said 
contract would be to decrease the total sum bargained for 
and to be payable 
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thereunder and render ineffective the consideration for 
which Seller entered into the contract. 


4. The increased rate of 13.500 cents per MCF, plus tax 
reimbursement, covered by this change in rate schedule 
is well below the present market value of gas in the Hast 
Taxas Area as evidenced by other rates presently being 
negotiated and paid for similar sales of gas in areas less 
favorably located. The afore-mention economic study en- 
titled, Natura Gas Propuction—A Compertrrive Market, 
presented to the Federal Power Commission by Mid 
Continent Oil and Gas Association and others in Docke 
No. R-1387, indicates that prices up to 15 cents per MC 
are being paid in the Upper Texas Gulf Coast Area, which 
area is farther removed from gas markets in the North- 
eastern United States than is the Bast Texas Area. 
Table IV-4 from the above economic study is included as 





Exhibit ‘‘C’’ to this Change in Rate Schedule in support 
of the above quoted prices. | 


5. Gulf Oil Corporation, by filing this statement in sup- 
port of their April 3, 1955 contract price with the Commis- 
sion, does not recognize or admit, but on the contrary, 
denies that the price provided in said contract, to be paid 
commencing on April 3, 1955, is a change in their rate 
schedule, but make this filing in compliance with Section 
154.94 of Sub-chapter E of the Regulations of the Com- 
mission under the Natural Gas Act as promulgated in 
Order No. 174-B. In this connection, Gulf Oil Corpora- 
tion states that their contract dated April 3, 1951. includ- 
ing amendments thereto, as heretofore filed, in its entirety 
constitutes its initial rate schedule with respect to the | 


2842 | 
sale of gas thereunder and was filed as such, and the 


price provided to be paid: therein commencing on April 3, 
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1955, is the basic and initial rate and is not a periodic in- 
crease or an escalated price. 


It is respectfully submitted that the price of 13.500 
cents per MCF, plus reimbursement for the Texas Produc- 
tion Tax, which the undersigned proposes to charge for 
its gas, as reflected by this change in rate schedule, is a 
just, fair and reasonable price, as demonstrated by the 
facts set forth above. As heretofore stated, that price was 
arrived at as a result of arms-length negotiations between 
Buyer and Seller, and the gas sales contract resulting 
from those negotiations would not have been consummated 
without the provisions for price increases which would 
net the Seller therein a total minimum sum of money in 
consideration for gas which Seller agreed to deliver. 


2843 


EXHIBIT ‘‘C’’ 
TABLE* IV-4 


TYPICAL GAS PRICES PAID BY LARGE PURCHASERS 
UPPER TEXAS GULF COAST, 1947-1954 
(January of Each Year) 


Seller 1947 1948 1949 1950 1951 1952 


Cents Per M.C.F. 

Sinclair 2.63 2.63 2.63 2.55 2.55 2.68 
Gulf 2.63 2. 3.51 5.10 5.10 6.20 
Gulf 3.51 : 3.51 6.00 6.01 7.18 
Gulf 5.81 5.86 6.97 
Pacifie Production 4.37 
Gabriel 

Kilarnock 

Sohio 

Moore 

Karsten 
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Buyer Seller 1949 1950 1951 1952 


Cents Per M.C.F. 

Tennessee Gas Cockburn 3.95 4.62 

Nielsen 3.95 3, 3.77 

Salt Dome 4.39 4, 4,93 

Josey 4.39 4. 5.59 

Crosby 3.07 2. 3.75 

Hunt 5. 5.51 

Petkas 2 5.50 

Phillips ‘ 3.74 

Sherwood z 3.74 

Kirby . 3.57 

American Republics 26 5.26 

Housh 5.53 

Oil Drilling 3.79 

L. Smith 5.27 

Commercial Pet. 

New Ulm 

Oil Drilling 

Oil Drilling 

Republic Natural 

Oil Drilling 

Shell 

Anderson and Cooke 

Anderson-Pritchard 

Shell 

Hamm Brewing 
Texas Eastern Stanolind 

Sun 

American Republics 

American Republics 

Hunt 

Sun 

Stanolind 

Phillips 

Mosbacher 

Castillio 

Harrison 
Texas-Lllinois Abercrombie 

Phillips 

Texaco 

Tide Water 

Warren 

Stanolind 
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Superior 

Cities Service 
Oil Drilling 
Texas Gulf Prod. 
Humble 


Transcontinental Ohio Oil 
Tide Water 7.46 
Republic 7.46 
Gulf 


Price Range— High 4.39 4.39 6.58 6.21 6.19 9.65 
Low 2.63 2.63 2.63 2.55 2.55 2.68 


*Source: Computed from the records of the Texas Comptroller. 
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UNITED STATES OF AMERICA 


Strate or Texas 
County or Harris 


N. C. Smvpson, being first duly sworn on oath, states 
that he is Manager of Production of Gulf Oil Corporation 
and as such has full power and authority to make and 
execute this rate filing; that the contents thereof includ- 
ing the exhibits attached thereto are true as stated ex- 
cept as to matters and things, if any, stated upon informa- 
tion and belief; and as to such matters and things he 
believes them to be true. 


N. C. Smmpson 
N. C. Simpson 


Sworn to and subscribed before me on this 2nd day of 
February, 1955. 


Esteve R. Suir 
Estelle R. Smith 
Notary Public in and for 
Harris County, Texas. 
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FEDERAL POWER COMMISSION 
WASHINGTON 25 


Address all Communications 
to the Secretary 


Apr 6 1955 
Gulf Oil Corp. 
P. O. Drawer 2100 
Houston 1, Texas 


Gentlemen: 


This is to advise you that the rate filings listed at the 
bottom of this letter have been accepted for filing to be 
effective as of the dates shown below. | 


In the event that any of the documents comprising the 
listed rate schedules contain provision for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
re-determination provisions, or any similar provision, 
your attention is directed to the fact that such provisions, 
when invoked to change the effective rates and charges, 
will constitute a change in such rates and charges within 
the meaning of Section 4(d) of the Natural Gas Act and 
Section 154.94 of the Commission’s Regulations under 
such Act as promulgated by this Commission’s Order No. 
174-B. The Act and the Commission’s rules require 
that such changes be filed with the Commission not more 
than 90 nor less than 30 days prior to the proposed effec- 
tive date thereof. | 





This acceptance for filing shall not be construed as ry 
waiver of the requirements of Section 7 of the Natural 
Gas Act, as amended; nor shall it be construed as con- 
stituting approval of any rate, charge, classification, or 
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any rule, regulation or practice affecting such rate or serv- 
ice contained in the rate filing; nor shall such acceptance 
be deemed as recognition of any claimed contractual right 
or obligation associated therewith; and such acceptance 
is without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or 
against your company. 


Very truly yours, 


Leon M. Fuquay 
Secretary 
Dates 
RJM:rbm M.M. 
3-25-55 4/4/55 


Date of 
Letter of Rate Schedule 
Description of Document Transmittal Designation Effective Date 


Notice of Change 2-2-55 1-31-55 Gulf Oil Corp. 4-3-55* 
Supplement No. 5 


to F.P.C. Gas Rate 
Schedule No. 22 


* Periodic Increase. 
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EXHIBIT ‘‘C”’ 
GULF 
Petroleum and its Products 
GULF OIL CORPORATION 
GULF BUILDING 
P. O. DRAWER 2100 - HOUSTON 1, TEXAS 
April 15, 1955 
Houston Production 
Division | 
Re: Change in Rate in Gas Purchase Contract | 
Dated April 3, 1953, Between Gulf. 


Oil Corporation Seller, and Mis-' 
sissippi River Fuel Corp. Buyer— | 


Woodlawn Field, Harrison County, 
Texas. | 


Mississippi River Fuel Corporation 
520 Spring Street 
Shreveport, Louisiana 


Gentlemen: 


On February 4, 1955, Gulf Oil Corporation filed a change | 
in rate schedule with the Federal Power Commission, 
which provided that effective April 3, 1955 the price of 
gas sold to you will be increased in accordance with' 
Article VIII of the contract referred to in the above cap-| 
tion from 13.000 cents per one thousand cubic feet to 13.500 ! 
cents per one thousand cubic feet measured at 14.65 psia. | 


Also in accordance with the terms of Article XII of. 
the Contract referred to above, Gulf Oil Corporation, in 
its February 4, 1955 filing for a change in rate, indicated | 
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its intention to charge you an additional amount equal to 
3/4 of the increase/in the Texas Gross Production Tax 
since April 3, 1951, which is applicable to the changed 
rate referred to above. 


This is to advise that the rate increase hereinabove re- 
ferred to has not been suspended by the Federal Power 
Commission in the thirty day period provided. It is, 
therefore, requested that effective April 3, 1955, the effec- 
tive date of the price increase, you account to us for the 
gas sold under the terms of the afore-mentioned contract 
on the basis of the increased price. 


Very truly yours, 


Gutr Om Corporation 
N. C. Smpson 
N. C. Simpson 
Division Production Manager 


ec: Stanolind Oil & Gas Company 
Oil & Gas Building 
Fort worth, Texas 





C. Letter to FPC Signed by John F. Jones 
2847 | 


| 

Concurrence in Rate Schedule (Docket No. G-4452), in- 
cluding all Supplements thereto, of Stanolind Oil and 
Gas Company, et al. for sale of Natural Gas as an In- 
dependent Producer under Section 4 of the Natural 
Gas Act, in Accordance with Federal Power Commis- 
sion Order No. 174-B, issued December 17, 1954. ( oe 
lind No. 19,446). 


Supplement No. 10 to Rate Schedule No. 31 





Secretary, 
Federal Power Commission, 
Washington 25, D. C. 


Dear Sir: 


1. Pursuant to Clause (1) of Paragraph (b) of See. 
154.91 of Order 174-B, Stanolind Oil and Gas Company, 
as operator of the jointly-owned properties from which the 
gas covered by the rate schedule filed herein on October 
19, 1954, is produced, hereby concurs in an adopts said 
rate schedule, including all supplements thereto, as the 
rate schedule and supplements of all non-operators owning 
interests in said jointly-owned properties. Attached here- 
to, as Exhibit ‘‘A’’, is a list of (a) all persons having 
working interests involved in the sale of natural gas cov- 
ered by this concurrence, (b) the parties to the operating 
agreements covering the respective jointly-owned prop- 
erties, and (c) a statement of the respective interests of 
such parties in said properties. 


2. To the extent that any of said persons or parties has 
heretofore filed or hereafter filed, for itself with respect 
to said rate schedule or supplements, or does not desire to 
concur in or adopt Stanolind’s said filings, then this con- 
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currence shall not apply to such person or party or to its 
interests in the gas covered by said rate schedule or 
supplements. 


3. A true and correct copy of this letter of concurrence 
has been mailed to Mississippi River Fuel Corporation, 
407 North 8th Street, St. Louis 1, 
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Missouri. In addition, a true and correct copy of this 
letter will also be mailed to each of the non-operators 
listed upon Exhibit ‘‘A’’. 


4. Stanolind is not authorized to waive any of the rights 
of any of said non-operators. And, except as regards 
those non-operators who previously authorized Stanolind 
to file as their agent, Stanolind has no authority to bind 
such non-operators. Therefore, this concurrence is filed 
without prejudice to the right of any owner of an interest 
in said jointly-owned properties to attack the validity of 
Orders 174, 174-A or 174-B by pending or future pro- 
ceeding before the Commission or in the Courts, and 
nothing herein shall be deemed to constitute a waiver of 
or to impair said right. 


Respectfully submitted, 


STaNOLIND Om anp Gas Company 


By Joun F. Jones 
John F. Jones 
Attorney 


511 South Boston Avenue 
Tulsa, Oklahoma 
Attachment: 
Exhibit ‘‘A’’ — List 
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H. Supplement No. 8 to Continental Oil Co. FPC Gas 
Rate Schedule No. 107 | 


FPC Gas Rate 

Schedule No, 107 
Supplement No. 8 

Filing Date: Mar. 7, 1955 
Effective Date: 9-3-55 





UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of 
Continental Oil Company 


‘“‘CHANGE IN RATE SCHEDULE” FOR CONTINEN- 
TAL OIL COMPANY’S CONTRACT NO. 4123 CON- 
TINENTAL’S FPC GAS RATE SCHEDULE NO. 107 


Subject to all of the reservations and protests set out 
in the Application for a Rehearing and in all other appli- 
cations, motions and petitions filed by it with the Federal 
Power Commission (herein called ‘‘Commission’’), and 
while denying that it is a natural gas company under the 
National Gas Act or that it is subject to the jurisdiction of 
the Commission with respect to the transactions described 
herein, Continental Oil Company (herein called ‘‘Continen- 
tal’’) in accordance with Section 154.94 of Order No. 174-B, 
files this ‘‘Change in Rate Schedule”’ covering the follow- 
ing described Contract, which is on file with the Commission 
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as Continental’s FPC Gas ‘‘Rate Schedule’? No. 107 and 
is hereby incorporated herein: 


Purchaser: Mississippi River Fuel Corporation 
Date of Contract: April 3, 1951 

Field: Woodlawn 

Counties: Harrison 

State of Texas 


Subsection 1(a) of Article VIII and Article XII of the 
subject Contract, (which is filed as Continental’s FPC 
Gas ‘‘Rate Schedule’? No. 107) provides as a fixed escala- 
tion that effective April 3, 1955, Buyer shall increase the 
price payable to Seller for gas purchased thereunder by 
0.5 cents per MCF at 14.65 psia, plus the applicable tax 
reimbursement for this half cent. 


The provisions of Articles VIII and XII of the subject 
Contract upon which the stipulated price of 13.8321 cents 
has been established were arrived at by bargaining at arm’s 
length between the parties and constitute an integral part 
of the consideration upon which such Contract was based. 
The negotiations leading up to the execution of the subject 
20-year contract were concluded with the knowledge that 
the initial price set 
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therein was probably less than gas would actually sell for 
in fields in the general supply area. 


The proposed increase was a part of the price negotia- 
tion at the time the subject Contract was executed and the 
event of the increase in price and the date on which such 
increase was to become effective was well known to both 
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the Purchaser and Sellers at the time the subject Contract 
was executed—more than three years prior to June 7, 1954. 
The proposed increase is no less fair and reasonable now 
than at the time the negotiations were resolved as evidenced 
by the fact that Texas-Illinois Natural Gas Pipe Line 
Company is presently paying 15 cents per MCF at 14.65 
psia for gas located further than the Woodlawn Field 
from the prevailing Northern and Eastern markets. Said 
15-cent price is being paid to certain producers in the 
Texas Railroad Commission District No. 3 for gas pro- 
duced from fields located over 300 miles south of the 
Woodlawn Field. 


The provisions of the subject Contract cover the de- 
livery of Seller’s gas reserves in the field over a period of 
20 years. The initial price and periodic increases in price 
were agreed upon as a fair and reasonable amount for, 
the delivery of said reserves 
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over the 20-year period. To deny Seller the proposed 
price increase would be to discriminate against Seller and 
all of Seller’s Royalty Owners since Seller has delivered 
substantial volumes of gas to Buyer at the lower prices. 


The proposed ‘‘Change in Rate Schedule’’ is a change 
in the amount per MCF paid by Buyer to Seller on June 
7, 1954. It is proposed that such change be made effective 
as of April 5, 1955, for gas sold on and after such date. 


Table I, attached hereto and made a part hereof, set forth 
comparative statements of sales made and revenues there- 
from by months under the above-described Contract for 
the twelve calendar months immediately preceding and for 
the twelve calendar months immediately succeeding April 
1, 1955. The figures used for the months of February 1955, 
and subsequent months are estimated. | 
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A copy of this ‘‘Change in Rate Schedule’’ has been 
furnished to Mississippi River Fuel Corporation, 407 North 
8th Street, St. Louis 1, Missouri, Stanolind Oil and Gas 
Company, Box 1410, Fort Worth, Texas, and Gulf Oil 
Corporation, P. O. Drawer 2100, Houston, Texas, being the 
only interested parties. Gulf Oil Corporation 
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did not sign the subject Contract, but Continental is in- 
formed and believes that Gulf ratified this Contract. Con- 
tinental believes that each of the said interested parties 
has in its possession a complete copy of the subject Con- 
tract as amended from time to time. 


Communications with respect hereto should be sent to 
Mr. C. L. Ritter, Director of Natural Gasoline and Gas 
Operations, Continental Oil Company, Box 2197, Houston 1, 
Texas. 


ConTINENTAL Or, CoMPpany 


By C. L. Rrrrer 
C. L. Ritter 
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TABLE I 


Comparative Statement of Volumes Sold and Amounts Received for the Sal 
of Gas to Mississippi River Fuel Corporation from the Woodlawn 
Field, Harrison County, Texas. This Sale is Covered by Continental 
Oil Company’s Contract No. 4123 on File with the Commission 
as Continental’s FPC Gas Rate Schedule No. 107. Figures 
Used in This Table Show Continental’s Interest 
before Royalty 


Page 1 of 2 Page 


AMOUNT 


Actual Of Increase 
Volume MCF Before Herein After 
@ 14.65 PSIA Increase Applied for Increase 
TE UU UE EUEIE En SnSSI SEE En 





1954—Apr. 547.322 $71,151.86 $2,736.61 $73,888.47 
May 247,105 32,123.65 1,235.53 33,359.18 
June 182,960 23,784.80 914.80 24,699.6 
July 141,809 18,435.17 709.05 19,144. 
Aug. 138,126 17,956.38 690.63 18,647.0 
Sept.* 138,163 18,403.03 707.81 19,110. 
Oct. 138,482 18,445.53 709.44 19,154.9) 
Nov. 121,296 16,156.38 621.40 16,777.78 
Dec. 112,054 14,925.37 574.05 15,499.42 

1955—Jan. 150,483 20,044.03 770.93 20,814.96 
Feb.** 139,050 18,521.18 712.35 19,233.53 


Mar. 153,950 20,505.83 788.69 21,294,52 


TOTAL 2,210,800 $290,453.21 $11,171.29 $301,624.50 
| 


| 

1955—Apr. 148,950 $19,839.84 $ 763.07 $20,602.91 
M 153,950 20,505.83 788.69 21,294.52 
148,950 19,839.84 763,07 20,602.91 

153,950 20,505.83 788.69 21,294.52 

153,950 20,505.83 788.69 21,294.52 

148,950 19,839.84 763.07 20,602.91 

153,950 20,505.83 788.69 21,294.52 

148,950 19,839.84 763.07 20,602.91 

153,950 20,505.83 788.69 21,294.52 

153,950 20,505.83 788.69 21,294.52 

144,000 19,180.51 737.71 19,918.22 

153,950 20,505.83 788.69 21,294.52 


1,817,450 $242,080.68 $9,310.82 $251,391.90 


* Amounts for tax reimbursement are included in the ‘‘Amount Befor 
Increase’’ column for the month of Sept., 1954, and for all | 


| 
| 
| 
i 
| 
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Page 2 of 2 Pages 


subsequent months. No payment covering this tax reimbursement has yet been 
received, however, the rate change due to the increased Texas production tax 
effective Sept. 1, 1954, was covered by the Change in Rate Schedule filed by 
Continental Nov. 26, 1954. 


** Figures for month of Feb., 1955, and subsequent months were estimated 
based on the daily average of the nine months immediately preceding the 
month of Feb., 1955. 

JHC/eg 
3-3-55 
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State or Texas 1 gg 
County or Harris § 


Berore Mg, the undersigned authority, on this day per- 
sonally appeared C. L. Rrrrer, who, being by me first duly 
sworn, on oath deposes and says: 


That he is the Director of Natural Gasoline and Gas 
Operations of ContrnentaL Om Company; that he has 
read the foregoing ‘‘Change in Rate Schedule’’ and 
knows the contents thereof; that said ‘‘Change in Rate 
Schedule’’ was subscribed by him on behalf of said 
ContTINENTAL Or, Company with full power and au- 
thority to do so; that the facts stated in said ‘‘Change 
in Rate Schedule’’ are true as stated except as to 
matters and things stated or indicated to be stated on 
information and belief, and as to those matters and 
things, he believes them to be true. 


C. L. Rirrer 
C. L. Ritter 
Sworn To aND SusscripeD before me, this 4th day of 
March, A. D. 1955. 
Mary R. Mviiins 


Notary Public in and for 
Harris County, Texas 


My Commission expires 
June 1, 1955 
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IV. PLEADINGS, ORDERS AND DECISIONS 
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UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Jerome K. Kuykendall, Chairman; Claude 
Commissioners: L. Draper, Nelson Lee Smith, Seaborn L, 
Digby and Frederick Stueck. | 


In the Matter of Y = 100-2 Forman 
Continental Oil Company { Docket No. G-8696 


Order Suspending Proposed Changes in Rates 


Continental Oil Company (Applicant) on March 7, 1955, 
tendered for filing proposed changes in presently effective 
rate schedules for sales subject to the jurisdiction of the 
Commission. The proposed changes, which constitute in- 
creased rates and charges, are contained in the following 
designated filing which is proposed to become effective on! 
the date shown: 

Rate Schedule 

Description Purchaser Designation Effective Date 


Notice of Change Mississippi River Supplement No. April 7, 1955. 
dated March 4, Fuel Corporation 8 to Applicant’s 
1955 FPC Gas Rate 

Schedule No. 107 


1 The stated effective date is the first day after expiration of the required 
thirty days’ notice, or the effective date proposed by Applicant if later. 


The increased rates and charges proposed in the afore- 
said filing have not been shown to be justified, and may 
be unjust, unreasonable, unduly discriminatory, or pref- 
erential, or otherwise unlawful. | 


The Commission finds: 


It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the Natural 
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Gas Act that the Commission enter upon a hearing 
concerning the lawfulness of the said proposed changes, 
and that the above-designated supplement be and the 
use thereof deferred as hereinafter ordered. 


3068 


The Commission orders: 


(A) Pursuant to the authority contained in Sections 
4 and 15 of the Natural Gas Act and the Commis- 
sion’s General Rules and Regulations (18 CFR, 
Chapter I), a public hearing be held upon a date to 
be fixed by notice from the Secretary concerning 
the lawfulness of said proposed changes in rates 
and charges; and, pending such hearing and de- 
cision thereon, the above-designated supplement 
be and the same hereby is suspended and the use 
thereof deferred until September 3, 1955, and 
until such further time as it is made effective in 
the manner prescribed by the Natural Gas Act. 


Interested State commissions may participate as 
provided by Sections 1.8 and 1.37(f) [18 CFR 1.8 
and 1.37(f)] of the Commission’s Rules of Prac- 
tice and Procedure. 


By the Commission. Commissioner Digby dissenting. 


Leon M. Fuquay 
Leon M. Fuquay, 
Secretary. 


Adopted: March 30, 1955 
Issued: April 1, 1955 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Jerome K. Kuykendall, Chairman; Claude 
Commissioners: L. Draper, Nelson Lee Smith, Seaborn L. 
Digby and Frederick Stueck. 


In the Matter of Y 100-2 Forman 
Stanolind Oil and Gas Company § Docket No. G-8697 


(Operator) et al. 


I 
I 
i 
I 
| 


Order Suspending Proposed Changes in Rates ! 

Stanolind Oil and Gas Company (Operator), et al? 
(Applicant) on March 2, 1955, tendered for filing proposed 
changes in presently effective rate schedules for sale 
subject to the jurisdiction of the Commission. The pro- 
posed changes, which constitute increased rates and 
charges, are contained in the following designated filing 
which is proposed to become effective on the date shown: 





Rate Schedule | 
Description Purchaser Designation Effective Date2 


Notice of change Mississippi River Supplement No. April 3, 1955 
dated February Fuel Corporation 10 to Applicant’s 
28, 1955 FPC Gas Rate 

Schedule No, 31 


The increased rates and charges proposed in the afore 
said filing has not been shown to be justified, and may be 
unjust, unreasonable, unduly discriminatory, or prefer 
ential, or otherwise unlawful. 


1 Applicant, as operator, filed notice of change for all non-operators which 
have not filed on their own behalf. | 


2 The stated effective date is the first day after expiration of the required 
thirty days’ notice, or the effective date proposed by Applicant if later. 
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The Commission finds: 


It is necessary and proper in the bublic interest and 
to aid in the enforcement of the provisions of the 
Natural Gas Act that the Commission enter upon a 
hearing concerning the lawfulness of the said proposed 
changes, and that the above-designated supplement be 
suspended and the use thereof deferred as hereinafter 
ordered. 
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The Commission orders: 


(A) Pursuant to the authority contained in Sections 


4 and 15 of the Natural Gas Act and the Com- 
mission’s General Rules and Regulations (18 CFR, 
Chapter I), a public hearing be held upon a date 
to be fixed by notice from the Secretary concerning 
the lawfulness of said proposed changes in rates 
and charges; and, pending such hearing and de- 
cision thereon, the above-designated supplement 
be and the same hereby is suspended and the use 
thereof deferred until September 3, 1955, and until 
such further time as it is made effective in the 
manner prescribed by the Natural Gas Act. 


(B) Interested State commissions may participate as 


provided by Sections 1.8 and 1.37(f) [18 CFR 1.8 
and 1.37(f)] of the Commission’s Rules of Prac- 
tice and Procedure. 


By the Commission. Commissioner Digby dissenting. 


Leon M. Fuevay, 
Leon M. Fuquay, 
Secretary 


Adopted: March 30, 1955 
Issued: April 1, 1955 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Jerome K. Kuykendall, Chairman; Claude 
Commissioners: L. Draper, Nelson Lee Smith, Seaborn i 
Digby and Frederick Stueck. 


In the Matters of 


Stanolind Oil and Gas Company 100-2 Forman 
(Operator) et al. Docket No. G-8697 | 
100-2 Forman | 

Phillips Petroleum Company Docket No. G-8695 | 
100-2 Forman | 

Continental Oil Company Docket No. G-8696 
100-2 Forman | 

Gulf Oil Corporation Docket No. G-8919 | 


Order for Hearing, Consolidating Proceedings, and Denying 
Applications to Vacate or Modify Suspensions 

On April 1, 1955, the Commission issued orders sus- 
pending proposed changes in rate filings made by Sanolind 
Oil and Gas Company (Operator) et al., (Stanolind) in 
Docket No. G-8697, Phillips Petroleum Company (Phillips) 
in Docket No. G-8695, and Continental Oil Company (Con- 
tinental) in Docket No. G-8696, all related to sales of 
natural gas made in interstate commerce by the foregoing 
companies to Mississippi River Fuel Corporation in the 
Woodlawn Field, Harrison County, Texas. 


On February 4, 1955, Gulf Oil Corporation (Gulf) filed 
its Notice of Change in Rate Schedule, designated as Sup- 
plement No. 5 to Gulf’s FPC Gas Rate Schedule No. 92, 
pertaining to sales of natural gas in interstate commerce 
to Mississippi River Fuel Corporation in the Woodlawn 
Field, Harrison County, Texas, which sales are related ito 
or are made simultaneously with the same sales made by 
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Stanolind, Phillips, and Continental to Mississippi River 
Fuel Corporation. By letter dated April 6, 1955, Gulf was 
notified that Supplement No. 5 to its FPC Gas Rate 
Schedule No. 22 would be permitted to become effective. 
On May 19, 1955, the Commission issued its Order of In- 
vestigation into the lawfulness and reasonableness of the 
rates, charges and classifications of or pertaining to Sup- 
plement No. 5 to Gulf’s FPC Gas Rate Schedule No. 22, 
in Docket No. G-8919. 

On April 29, 1955, Continental filed in Docket No. G-8696 
its Application for Rehearing and Reconsideration of the 
aforesaid Order Suspending Proposed Changes in Rates, 
and on May 2, 1955 Stanolind filed in Docket No. G-8697 
an Application to Vacate or Modify the aforesaid Order 
Suspending Change in Rate Schedule. 
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The Commission finds: 


(1) It is proper and in the public interest that the pro- 
ceedings in Dockets Nos. G-8695, G-8696, G-8697, and 
G-8919 should be consolidated for hearing. 


(2) Upon consideration of the Orders of Suspension of 
Changes in Rate Schedules in the Stanolind pro- 
ceeding, Docket No. G8697, and the Continental pro- 
ceeding, Docket No. G-8696, the applications to va- 
cate or modify the said Orders of Suspension, or 
in the alternative for a rehearing, set forth no new 
facts and no principles of law which either were not 
fully considered by the Commission when it adopted 
said orders, or which having now been considered 
warrant any change in, or modification of said sus- 
pension orders. 


The Commission orders: 


(A) The proceedings in Docket Nos. G-8695, G-8696, 
G-8697, and G-8919 be and they hereby are con- 
solidated for purposes of hearing. 
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| 

(B) Pursuant to the authority contained in and subject 
to the authority conferred upon the Federal Power 
Commission by the Natural Gas Act, including par- 
ticularly Sections 4, 5, 14, 15, and 16, a public hear! 
ing be held, commencing June 15, 1955, at 10:00 a.m, 
(EDST), in a Hearing Room of the Federal Power 
Commission, 441 G Street, N. W., Washington, D. C., 
concerning the matters involved and the issues pre- 
sented in these proceedings. | 


The application filed by Stanolind in Docket No. G- 
S697 to vacate or modify Suspension Order, or i 
the alternative for a Rehearing, and the application 
filed by Continental in Docket No. G-8696 for Re- 
hearing and Reconsideration of the Order Suspend: 
ing Proposed Changes in Rates be and the same are 
hereby denied. | 





Interested States commissions may participate as 
provided by Sections 1.8 and 1.37(f) [18 CFR 1.8 
and 1.37(f)] of the Commission’s Rules of Practice 
and Procedure. | 


By the Commission. Commissioner Digby dissenting. 


Leon M. Fuquay 
Leon M. Fuquay, 
Secretary. 
Adopted: May 18, 1955 
Issued: May 19, 1955 
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Before the 
FEDERAL POWER COMMISSION 
Washington 25, D. C. 


In the Matter of 


Stanolind Oil and Gas Company 100-2 Forman 


(Operator) et al. Docket No. G-8697 
100-2 Forma 


Phillips Petroleum Company Docket No. G-8695 
100-2 Forma 


Continental Oil Company Docket No. G-8696 
100-2 Forma 


Gulf Oil Corporation Docket No. G-8919 


Motion to Reconsider, Vacate and Set Aside Order Consoli- 
dating Proceedings and for Severance of Applications 


Comes now Stanolind Oil and Gas Company (hereinafter 
called Stanolind), by its attorneys, and respectfully moves 
that the Commission reconsider its order issued May 19, 
1955, in the above-captioned proceedings, wherein the hear- 
ings upon the Notices of Change of Rates heretofore filed 
by Stanolind and others in Dockets Nos. G-8697, G-8695 
and G-8696, were consolidated with a hearing ordered in 
connection with an Order Instituting Investigation concern- 
ing rates and charges by Gulf Oil Corporation (hereinafter 
called Gulf) in Docket No. G-8919, and that upon such re- 
consideration, the Commission set aside and vacate said 
order of consolidation of hearings, and sever the appli- 
cation of Stanolind from the proceedings connected with 
the Order Instituting Investigation of Gulf Oil Corporation. 
In support hereof, the following is shown: 
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SraTeEMENT OF Facts 


1. A brief summary of the basic facts necessary to an 
understanding of the instant Motion is as follows: On| 
March 2, 1955, pursuant to the requirements of Part 154 
of the Commission’s Rules and Regulations under the 
Natural Gas Act, as amended by Order No. 174-B 
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issued December 17, 1954, and particularly of Section’ 
154.94 therein, Stanolind, for itself and as an operator' 
of certain jointly owned properties, filed a letter of trans-' 
mittal with the Commission giving Notice of Change of 
Rates in effect with respect to the sale of certain natural 
gas to Mississippi River Fuel Corporation from the Wood-! 
lawn Field, Harrison County, Texas. The basic contract 
under which said sale was made had been on file with 
the Commission since October 19, 1954 as an Initial Rate 
Filing covering a sale of natural gas in effect on June 
7, 1954, and in connection with an application for a cer- 
tificate of public convenience and necessity authorizing 
such sale. An amended filing in connection therewith was 
made on November 30, 1954.1 | 


2. On March 30, 1955, the Commission issued an Order 
Suspending Proposed Changes in Rates (Docket No. 
G-8697) in which the Commission, for some unknown and! 
undisclosed reason, purported to find that the increase in 
rates as noted by the Notice of Change of Rates filed 
March 2, 1955 by Stanolind, was not shown to be justified, 
and might be unjust, unreasonable, unduly discriminatory, 
or preferential, or otherwise unlawful.? Therefore, the 


1The basic contract was designated in the files of the Commission as 
‘‘Stanolind’s FPC Gas Rate Schedule No. 31.’’ The Notice of Change of 
Rates filed March 2, 1955 was designated as Supplement No. 10 to said Rate 
Schedule. 


2 Although adopted on March 30, 1955, this Order was issued on April 1, 
1955, and was published in the Federal Register on April 8, 1955. 
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Commission, purportedly pursuant to the authority con- 
tained in Sections 4 and 15 of the Natural Gas Act, ordered 
that a hearing be held concerning the filing of March 2, 
1955, and, pending the conclusion of such hearing, the 
proposed change in rates was suspended and the use thereof 
deferred until September 3, 1955, or until such further 
time as the rates were made effective in the manner pre- 
scribed by the Natural Gas Act. 
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3. On February 4, 1955, Gulf, another producer of 
natural gas from some of the same wells located in the 
same field from which Stanolind’s gas is produced, pur- 
suant to a gas sales contract with the same company which 
purchases Stanolind’s gas, and under conditions which 
were identical in all respects to the conditions under which 
Stanolind made its sales, also filed with the Commission 
a Notice of Change of Rates, which change corresponded 
exactly with the change in rates which had been the sub- 
ject of the notice by Stanolind. With respect to such fil- 
ing by Gulf, the Commission had, by letter dated April 
6, 1955, authorized the effectiveness of such rates as stated 
by Gulf. Stanolind, on May 2, 1955, therefore, filed a 
motion to vacate or modify the order suspending its pro- 
posed change in rates or, in the alternative, for a rehear- 
ing with respect thereto.* On May 19, 1955, the Commis- 
sion issued two orders: The first was an order instituting 
an investigation of the Gulf rates for its sale to Mississippi 
River Fuel Corporation (Docket No. G-8919) and the 
second was an order denying Stanolind’s motion to vacate 


3 Since the documents and pleadings referred to in this Statement of Facts 
are on file with the Federal Power Commission, there is no occasion here 
to repeat in detail the facts set forth therein. However, it should be noted 
that Stanolind’s petition of May 2, 1955, emphasized and made clear that 
the circumstances and conditions surrounding the production, delivery and 
sale of gas to Mississippi River Fuel Corporation from Woodlawn Field by 
Gulf and Stanolind were identical in all respects. 
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| 
or modify the outstanding suspension order against it, 
Said second order further ordered that the proceedings in 
Docket No. G-8697 be consolidated for hearing with the 
proceeding in Docket No. G-8919, Certain proceedings in- 
volving the Continental Oil Company 


3077 


(Docket No. G-8696) and the Phillips Petroleum Company 
(Docket No. G-8695) were also consolidated for sea 
with the above-mentioned two dockets. 


ARGUMENT 


4. As will be set forth in greater detail below, the con- 
solidation of the hearings on the Stanolind Order Suspend- 
ing Proposed Changes in Rates with the hearings on the 
Order Instituting Investigation against Gulf constitutes 
an improper joinder of separate and different proceedings; 
has been accomplished by an order which is defective in 
that it fails to assign reasons therefor; results in the 
denial to Stanolind of a full and fair, proper and orderly 
hearing upon its proceeding to which it is entitled by law, 
and is unjust, arbitrary and constitutes an abuse of dis. 
eretion and power by the Commission. 


5. Despite the provisions of the Natural Gas Act aA 
more specially those of the Administrative Procedures Act 
which require that the Commission state clearly and suc; 
cinctly the reasons for this action, the Commission’s Order 
of May 19, 1955, by no standards contains sufficient ex- 
planation to enable Stanolind, whose rights are adversely 
and grievously affected by said order, to understand why 
the Commission acted as it did. The sole basis for the 
action of consolidation announced in the order referred to 
is the following statement: | 
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‘‘(1) It is proper and in the public interest that 
proceedings in Dockets Nos. G-8695, G-8696, G-8697, 
and G-8919 should be consolidated for hearing.’’ 


Beyond this recitation, the Commission failed to state any 
reason, 1f any there be, which would lead anyone to con- 
clude that the consolidation of a hearing upon a notice of 
change in rates and the hearing upon an order of investi- 
gation is justified. Therefore, such order is nothing more 
than an abstract declaration; and insofar as we can ascer- 
tain, there 
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are no facts, law or reason for the Commission to act as 
it did. 

6. The Commission’s Order suspending Stanolind’s 
Notice of Change of Rates was clearly issued pursuant to 
Section 4(e) of the Natural Gas Act. Without burdening 
this pleading with all of the language of that provision 
of the statute, it is quite certain that that section clearly 
provides, among other things, the following: (a) that the 
Commission shall make a statement in writing giving its 
reasons for a suspension; (b) that the company involved 
shall have the burden of proof and, hence, the right to go 
forward with its case and the privilege of making out such 
case as it sees fit; and (c) that such proceedings are given 
preference over all other questions pending before the 
Commission and, as such, are entitled to a speedy decision. 


7. It is so well established and clear as to admit of no 
plausible argument that where rates have become effective 
by operation of law or otherwise, as in the case of the 
Gulf rates involved in its proceedings, the Commission’s 
only remedy is a proceeding under Section 5 of the Natural 
Gas Act. The Gulf Order Instituting Investigation involved 
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herein can only be pursuant to Section 5 of the Act.* Inja 
Section 5 proceeding, the burden of going forward with the 
evidence is upon the Commission and its staff, and not upon 
the company. The Commission and its | 
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staff must sustain any findings of fact under such a pro- 
ceeding. Upon the completion of the record, the Com- 
mission may order a decrease in existing rates if the 
record shows that such rates are unjust, unduly diserim 
inatory, preferential or otherwise unlawful or are not the 
lowest reasonable rates. No similar authority exists in 
relation to a Section 4(e) proceeding. | 


8. From the foregoing it is patently clear that the 
Stanolind suspension proceeding and the Gulf investiga- 
tion proceeding are two very different types of action and 
wholly incompatible. Concerning Stanolind, it is entitled 
to make its own case in the first instance. As such, it will 
be in a position to determine, in a large degree, the scope 
of the proceeding, the issues involved, and the course that 
the hearing will take. It furthermore is entitled to a speedy 
determination of the questions which it presents; and in the 
event it should fail to sustain its burden, the most drastic 
conceivable results are that its changed rates may be dis- 
allowed and that it would be ordered to revert to the rate 
in effect prior to the change. On the other hand, in a rate 


4It is true that the Commission’s Order of Investigation was stated to 
be issued pursuant to the authority contained in Sections 4, 5, 6, 14, 15, and 
16 of the Natural Gas Act. The relevancy and pertinency of Section 4 of 
the Natural Gas Act to the Gulf proceeding is not readily apparent, and in 
fact, Section 4 of the Act confers no authority upon the Commission to inves- 
tigate rates and charges which have become effective. It is therefore apparent 
that the mention of Section 4 is purely surplusage, and that the Commissidn 
is without any power to proceed against Gulf in relation to this case under 
that section. See Hope Natural Gas Company v. Federal Power Commission, 
196 F, 2d 803, 805 (1952). 
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investigation where the staff is charged with an affirmative 
duty, a respondent is much less able to influence or affect 
the course of the proceedings, is at the mercy of any long 
drawn-out proceedings which may be visited upon it, and 
is involved in a type of proceeding which invites, and in- 
deed requires, the type of evidence which will affirmatively 
make it possible for the Commission to establish what a 
proper rate is under all the circumstances. 


9. The effect of consolidating these proceedings for hear- 
ing will inevitably result in the commingling and obscuring 
of the issues presented by the applications under Section 4 
of the Natural Gas Act with issues raised by the Order 
Instituting Investigation under Section 5 of 
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said act; it will commingle the evidence which Stanolind 
will aduce in support of its change of rates and thereby 
tend to obscure the meaning and effect of that evidence; 
it will result in a hodgepodge of issues and evidence, much 
of which would be highly irrelevant as to one case or the 
other, that will preclude any rational determination being 
made of the issues presented by Stanolind’s notice and 
by each of the cases involved; and it will unduly and un- 
fairly complicate and delay the prompt determination of 
the merits of Stanolind’s proposed change in rates, and 
finally, it will not give the preference, required by law, to 
the questions raised by the order of suspension against 
Stanolind. 


10. As a result of the foregoing, the Commission’s action 
of consolidation in the instant proceedings for joint hear- 
ing and consideration, will defeat Stanolind’s right to a full 
and fair, proper and orderly hearing on its application as 
it is entitled by law to receive. As such, the Commission’s 
action in regard thereto is arbitrary and capricious. Since 


258 





(3081) 


the Commission has suspended the operation of Stanolind’s 
Notice of Change of Rates, Stanolind suffers the additional 
penalty of a considerable loss of revenue during the pend- 
ency of these proceedings. Since Gulf is by law entitled 
to receive its increased prices, there having been no sus- 
pension as to it, during the pendency of the investigation 
proceedings against it, the consolidation of the two pro- 
ceedings for hearing is prejudicial and unfair to Stanolind 
and will perpetuate during the period of such proceedings 
the unfair and inequitable and, indeed, confiscatory, dis: 
parity which presently exists. | 
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11. Despite whatever attempts may be made to expedite 
such consolidated proceedings, in light of the complicated 
issues involved and the division of the burden of proof, 
such proceedings will inevitably be time consuming. This 
is particularly true in view of the frequently referred to 
shortage of staff at the Commission. In the light thereof, 
essential and basic fairness to Stanolind requires that the 
disposition of the order of suspension against it should not 
be forced to await the outcome of a rate investigation by 
the Commission, and that to accomplish this result, the 
proceedings should be severed, and each allowed to take its 
normal course before the Commission. | 


12. In conclusion, it is clear that the proceedings herein 
discussed should not be consolidated for the reasons that: 


(a) There is no judicial relationship between 
Stanolind and Gulf; | 


(b) No valid reasons are assigned by the Commis- 
sion for such joinder; 


(c) The two proceedings are governed by separate 
and distinct sections of the Natural Gas Act and pre- 
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sent wholly different considerations on the part of 
the Commission ; 


(d) The procedural approach to the proof of the 
issue before the Commission is totally inconsistent; and 


(e) Stanolind is suffering irreparable damage by 
being deprived of the benefits of its contract, while, 
due to the consolidated proceedings, it will be re- 
quired to await the results of the Commission’s in- 
vestigatory proceeding. 
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WHEREFORE, THE PREMISES CONSIDERED, it is respectfully 
moved that the Commission’s Order of May 19, 1955, in the 
above-entitled matters be reconsidered and that upon such 
reconsideration the Commission set aside and vacate said 
Order and sever the application of Stanolind from the pro- 
ceedings connected with the order instituting an investiga- 


tion relating to the rates of the Gulf Oil Corporation. 


Respectfully submitted, 
STaNOLIND Ort anp Gas Company 


By Ricuarp B. McEntire 
Earu R. STanLey 
Its Attorneys 

Ricuarp B. McENTIRE 
Haru R. STaNLeEY 
Dow, Lounes and ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


Attorneys for Stanolind Oil 
and Gas Company 


June 2, 1955 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of 


Stanolind Oil and Gas Company 100-2 Forman 
(Operator) et al. Docket No. G-8697 
Phillips Petroleum Company Docket No. G-8695 | 
Continental Oil Company Docket No. G-8696 | 
Gulf Oil Corporation Docket No. G-8919 | 
June 10,1955 | 


Notice of Severance of Proceedings and of Hearing 





Upon consideration of (1) motion to reset hearing, nojw 
scheduled for June 15, 1955, filed by Counsel for Gulf 
Oil Corporation on June 10, 1955, in the above-entitled 
matters; (2) motion for continuance of said hearing 
filed by Counsel for Phillips Petroleum Company 1 
Docket No. G-8695; (3) motion to reconsider, vacat 
and set aside order consolidating proceedings and fo 
severance of applications, filed by Counsel for Stano- 
lind Oil and Gas Company on June 2, 1955, in the 
above-entitled matters; | 


Notice is hereby given that: 


(A) The proceeding in the matter of Phillips Petro- 
leum Company, Docket No. G-8695, and the proceed- 
ing in the matter of Gulf Oil Corporation, Docket No. 
G-8919, are severed from the above-entitled consoli- 
dated proceedings heretofore scheduled for hearin 
on June 15, 1955, and a hearing thereon is hereb 
scheduled to commence on July 18, 1955 at 10:0 
A.M. (EDST) in a hearing room of the Federal 
Power Commission, 441 G Street, N. W., Washington, 
D. C. 
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(B) The proceedings in the matters of Stanolind Oil 
and Gas Company, Docket No. G-8697, and Conti- 
nental Oil Company, Docket No. G-8696, will be heard 
as previously scheduled, namely, on June 15, 1955, at 
10:00 A.M. (EDST) in a hearing room of the Federal 
Power Commission, 441 G Street, N. W., Washington, 
D. C. 


Paragraphs (A) and (B) of the Commission’s order 
adopted May 18, 1955, and issued May 19, 1955, in 
the above-entitled matters are amended accordingly. 


Leon M. Fuquay 
Leon M. Fuquay 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Jerome K. Kuykendall, Chairman; Claude 
Commissioners: L. Draper, Nelson Lee Smith, Seaborn L. 
Digby and Frederick Stueck. 


In the Matters of 


Stanolind Oil and Gas Company 100-2 Forma. 
(Operator) et al. Docket No. G-8697 
Phillips Petroleum Company Docket No. G-8695 
Continental Oil Company Docket No. G-8696 
Gulf Oil Corporation Docket No. G-8919 


Order Permitting Intervention 


On June 6, 1955, Mississippi River Fuel Corporation 
filed a petition for leave to intervene in the above-entitled 
proceedings. 
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The Commission finds: 


The participation of the above-named petitioner in 
each of these proceedings may be in the public inter- 
est. | 


The Commission orders: 


Mississippi River Fuel Corporation be and the same 
is hereby permitted to become an intervenor in each 
of the above-entitled proceedings, subject to the rules 
and regulations of the Commission: Provided, how; 
ever, That the participation of such petitioner shall 
be limited to matters affecting asserted rights and 
interests specifically set forth in its petition for leave 
to intervene; and Provided, further, That the admis- 
sion of such petitioner shall not be construed as rec- 
ognition by the Commission that it might be aggrieved 
because of any order or orders of the Commission 
entered in the above-entitled proceedings. 


By the Commission. 


Leon M. Fuquay 
Leon M. Fuquay, 
Secretary. 


Adopted: June 17, 1955 
Issued June 21, 1955 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Nov. 30, 1955 
In the Matters of 


Stanolind Oil & Gas Company Docket No. G-8697 
and 


Continental Oil Company Docket No. G-8696 


Notice of Continuance of Hearing 


On November 16, 1955 Continental Oil Company filed 
with the Presiding Examiner a motion in which movants 
asked that the hearing now set to reconvene on December 5, 
1955 be postponed to a date not earlier than January 9, 
1956. On November 25, 1955 Stanolind Oil and Gas Com- 
pany filed a motion for a continuance in which request 
was made that such hearing be continued and reset for 


January 11, 1956. In the latter motion it is stated that 
counsel for the respondents have discussed this request 
with the other parties to the record, namely, counsel for 
Mississippi River Fuel Company and for the Staff of the 
Commission, and that neither such counsel has expressed 
objection to the continuance requested. No objections have 
been made known to the Presiding Examiner. 


Good cause therefor having been shown, the hearing in 
the within proceeding now set to reconvene on December 5, 
1955 is postponed to reconvene at 10:00 a.m. on January 11, 
1956 in a Federal Power Commission hearing room. 

Dated at Washington, D. C., this 29th day of November, 
1955. 

Epwarp B. Mars 
Edward B. Marsh 
Presiding Examiner 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Decision 
In the Matters of | 
Stanolind Oil and Gas Company ! Docket No. G-8697 





Continental Oil Company Docket No. G-8696 
Mississippi River Fuel Corporation } Docket No. G-9097 


Upon Notices To Make EFFEcrTIve 
INCREASED RatEs 
APPEARANCES 
For Stanolind Oil and Gas Company 


John F. Jones, Esquire, Tulsa, Oklahoma 

Frank J. Scurlock, Esquire, Dallas, Texas 

Richard B. McEntire, Esquire, Washington, D. C. 
Earl R. Stanley, Esquire, Washington, D. C. 


For Continental Oil Company 
Roland B. Voight, Esquire, Houston, Texas 
Frank J. Scurlock, Esquire, Dallas, Texas 
For Mississippt River Fuel Corporation 


William A. Dougherty, Esquire, New York, New York 
Henry F. Lippitt, II, Esquire, New York, New York 
A. W. Manley, Esquire, St. Louis, Missouri 

Cleon L. Burt, Esquire, St. Louis, Missouri 


For the Staff of the Federal Power Commission 


Lambert McAllister, Esquire, Washington, D. C. 
S. W. Jensch, Esquire, Washington, D. C. 
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Marsu, Presiding Examiner: The proceedings in the 
matters of Stanolind Oil and Gas Company (Stanolind), 
Docket No. G-8697, and Continental Oil Company (Con- 
tinental), Docket No. G-8696, are upon orders of the 
Federal Power Commission suspending, pursuant to 
Section 4(e) of the Natural Gas Act, (the Act) ‘‘proposed 
changes in rate filings’ relating to the sale of natural gas 
to Mississippi River Fuel Corporation (Mississippi) in 
the Woodlawn Field, Harrison County, Texas. The 
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proceeding in the matter of Mississippi River Fuel Cor- 
poration, Docket No. G-9097, is upon a petition for relief 
and for a declaratory order, pursuant to Section 1.7(¢) of 
the Commission’s Rules of Practice and Procedure, re- 
lating to such sale of natural gas. 


In pertinent substance, Section 4 of the Act provides 


that every natural-gas company shall file with this Com- 
mission schedules showing all of its rates and charges for 
the sale of natural gas subject to the jurisdiction of the 
Commission; that unless the Commission otherwise orders, 
no changes shall be made in any such rates and charges ; 
that whenever a new rate schedule is filed the Commission 
has authority to enter upon a hearing concerning the law- 
fulness of such rates and charges and, pending such hear- 
ing and a decision thereon, to suspend the operation 
thereof; and that at the hearing the burden of proof to 
show that the increased rate or charge is just and reason- 
able shall be upon the natural-gas company whose such 
rates or charges are proposed to be increased. 


Section 1.7(c) of the Commission’s Rules of Practice 
and Procedure’ contemplates the filing of petitions for 


lef. Section 5(d) of the Administrative Procedure Act. 
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declaratory orders to terminate a controversy or remove: 
uncertainties. 


The sales of natural gas with which this proceeding is| 
concerned are made pursuant to the provisions of a con- | 
tract entered into on April 3, 1951 between Stanolind and | 
Continental as ‘‘Seller’’ (sometimes hereinafter referred | 
to as Applicants)? and Mississippi as ‘‘Buyer’’. On| 
October 19, 1954, assertedly involuntarily and solely for | 
the purpose of complying with the Commission’s orders, | 
Stanolind transmitted to the Commission that contract, to- 
gether with supplements thereto 1 to 9, inclusive, and also. 
an application for a certificate of public convenience and 
necessity authorizing the continuance of the sale of gas 
covered thereby. Coincidentally with the making of the | 
filing Stanolind stated that the document was transmitted 
im its entirety as an initial rate schedule and that all of | 
the price provisions therein contained constituted such | 
initial rate filing. Included in the filing was a disclaimer 
of the Commission’s jurisdiction of the transaction. The | 
contract was received and accepted pursuant to the pro- | 
visions of Section 154.101 of the Commission’s Rules and 
Regulations and was designated ‘‘Stanolind Oil and Gas | 
Company, et al., F.P.C. Gas Rate Schedule No. 31.’’ | 


On November 28, 1954 Continental filed with the Com- | 
mission the identical contract and in that instance it was | 
accepted and designated ‘‘Continental Oil Company’s | 
F.P.C. Gas Rate Schedule No. 107.”’ | 


3280 


On March 2, 1955 Stanolind, as operator, and for the | 
purpose of complying with the Commission’s order, | 
tendered for filing a notice that under the price provisions | 


2 With reference to contentions, unless otherwise indicated, they are re- | 
ferred to interchangeably and collectively. | 
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of the contract of April 3, 1951 an escalation from 13¢ 
to 13.5¢ per Mef would occur on April 3, 1955. That filing 
was accepted and designated Supplement No. 10 to 
Stanolind’s F.P.C. Gas Rate Schedule No. 31. Similarly 
on March 7, 1955 Continental tendered for filing a docu- 
ment (dated March 4, 1955) which called attention to the 
provision in the contract that the 13.5¢ price, rather than 
the 13¢ price, would apply on April 3, 1955. That docu- 
ment was designated as Supplement No. 8 to Continental’s 
F.P.C. Gas Rate Schedule No. 107. 


On April 1, 1955 the Commission issued the orders here- 
tofore referred to suspending from April 3 to September 3, 
1955 the operation of the price escalation provision 
(described in the orders as ‘‘proposed changes in rates’’) 
of the rate filings made by Stanolind (in Docket No. 
G-8697) and by Continental (in Docket No. G-8696). On 
that date also an order was issued suspending proposed 


changes in rate filings made by Phillips Petroleum Com- 
pany (Phillips) in Docket No. G-8695 which, similarly, was 
related to the sale of natural gas to Mississippi in the 
Woodlawn Field. 


On February 4, 1955 Gulf Oil Corporation (Gulf) had 
filed notice of a change in rate schedule, designated as 
Supplement No. 5 to Gulf’s F.P.C. Gas Rate Schedule No. 
22, pertaining to sales of natural gas in interstate com- 
merce in the Woodlawn Field ‘‘which sales’’, the Com- 
mission’s order of May 19, 1955 referred to below recited, 
‘care related to or are made simultaneously with the same 
sales made by Stanolind, Phillips, and Continental to 
Mississippi * * *’’ as above set out. By letter dated 
April 6, 1955, Gulf was notified that Supplement No. 5 
to its F.P.C. Gas Rate Schedule No. 22 would be permitted 
to become effective. However, on May 19, 1955, the Com- 
mission issued an order instituting an investigation into 
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the reasonableness and lawfulness of the rates, charges 
and classifications pertaining to Supplement No. 5 to 
Gulf’s F.P.C. Gas Rate Schedule No. 22. That proceed- 
ing was docketed as Docket No. G-8919. | 


On April 29, 1955 Continental filed in Docket No. 
G-8696 an application for rehearing and reconsideration 
of the order of suspension of April 1, 1955. On May 2, 
1955 Stanolind filed, in Docket No. G-8697, an application 
to vacate or modify the order suspending the proposed 
change in Stanolind’s rate schedule. | 


In an order dated May 19, 1955, the Commission con-' 
solidated for hearing the proceedings in Docket Nos.) 
(-8695, G-8696, G-8697 and G-8919, denied the applications 
of Stanolind and Continental for rehearing and recon- 
sideration of the suspension orders ,and set the matters’ 
down for hearing. | 
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Subsequently, upon consideration of Gulf’s motion to 
reset the hearing, Phillips’ motion for continuance of the 
hearing, and Stanolind’s motion to reconsider, vacate and 
set aside the order consolidating the proceedings and for 
severance thereof,? the Commission issued an order in 
which the proceeding in Docket No. G-8695 and the pro- 
ceeding in Docket No. G-8919 were severed from the 
consolidated proceeding in the matters of Docket Nos, 
G-8697 and G-8696, and set the latter two docket numbers 
down for hearing on June 15, 1955. Pursuant thereto 
hearings were held on June 15, 16 and 17, on which last 
date the hearing was recessed at the request of Mississippi 
which had been permitted to participate as an intervener 


3 Continental, however, filed no such pleading. 
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following the filing on June 6, 1955 of a petition to 
intervene.‘ 


On July 5, 1955 Mississippi, the purchaser of the gas 
with which we are here concerned, filed the petition for 
Relief and Declaratory Order to which reference has been 
made and that proceeding was designated Docket No. 
G-9097. On July 8, 1955 the Commission issued an order 
consolidating Docket No. G-9097 with the proceedings in 
Docket Nos. G-8697 and G-8696. 


On September 29, 1955 the Commission issued an order 
making Supplement No. 8 to Continental’s F. P. C. Rate 
Schedule No. 107 effective as of September 3, 1955 subject, 
however, to refund under bond of such portion of the in- 
crease as might be found not justified. A similar order 
was issued with respect to Supplement No. 10 of Stano- 
lind’s F. P. C. Rate Schedule No. 31 on October 24, 1955. 
Thus that rate Schedule also became effective on Septem- 


ber 3, 1955 subject to an undertaking by Stanolind to re- 
fund any part of such increase found to be unreasonable 
and unlawful. 


At the opening of the hearing in Docket Nos. G-8697 and 
G-8696 counsel for Stanolind directed to the Presiding Ex- 
aminer a motion that the Commission’s order issued April 
1, 1955, suspending in Docket No. G-8697 the proposed 
changes in rates, be vacated and the proceedings be dis- 
missed for the reason that that order of April 1, 1955 was 
unlawful and in excess of the authority vested in the Com- 
mission; that it constituted unequal treatment under the 
law and failed to comply with the statutory requirements 
contained in Section 4(e) of the Act inasmuch as said 
order ‘‘failed to assign any reasons for such suspension. 
Continental joined in the motion in its applicability to 
Docket No. G-8696. 


4 The petition was granted on June 21, 1956. 
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Stanolind also directed to the Presiding Examiner a mo- 
tion that there be furnished to that applicant a Bill of 
Particulars setting forth the reasons for the suspension of 
Supplement No. 10 to Stanolind’s F. P. C. Rate Schedule 
No. 31, Continental joined in that motion as applicable to 
Docket No. G-8696 and in regard to Supplement No. 8 to 
Continental’s F. P. C. Gas Rate Schedule No. 107. Both 
of such motions were denied by the Presiding Examiner. | 

On May 21, 1956, during the course of the hearing, Stano- 
lind moved orally for a dismissal of the within proceedings 
on the ground that the issuance of the order exceeds the 
authority granted to the Commission under the Natural 
Gas Act. That motion, among the other issues Reretiatie 
discussed, remains for decision here. | 

Sessions of the hearing were held on 18 days, over ja 
period of 13 months. The testimony of some 15 witnesses 
was taken and some 135 documents were received in evi- 
dence as exhibits. After the hearings were concluded the 
parties were permitted to file briefs and briefs were filed 
(separately) by the Applicants, by Mississippi and by the 
Staff of the Commission. Subsequently, Stanolind filed 
a motion (later amended) that the record herein be re- 
opened, and said cause be set for further hearing to re- 
ceive additional evidence, and Continental similarly. moved. 
Such motions were denied by the Presiding Examiner as 
was also a motion filed by Stanolind requesting recon- 
sideration of the motion so denied. 





The parties, and the Operations | 
in the Woodlawn Freld., | 


Stanolind, Continental and Mississippi are all three cor- 
porations organized under the laws of the State of Dela- 
ware. Mississippi is, and for many years has been, 
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(Mississippi River Fuel Corporation v. Federal Power 
Commission, 121 F. 2d, 159 and others) a natural-gas com- 
pany subject to the jurisdiction of this Commission. Con- 
tinental has been found to be, with respect to other opera- 
tions, an independent producer of natural gas within the 
purview of the Commission’s Orders 174 et seg. (infra, p. 
12). 


The natural gas, the sales of which are involved in this 
proceeding, is produced from wells in the Woodlawn 
Field which is situated in Harrison County in northeast 
Texas. Those sales are made pursuant to the provisions of 
the contract of April 3, 1951 between Stanolind and Con- 
tinental as ‘‘seller’’ and Mississippi as ‘‘buyer’’. The con- 
tract is for a term of 20 years subject to certain termination 
rights, none of which have been exercised. Other aspects 
of the contract will be more fully hereinafter discussed. 


3283 


The Woodlawn Field contains approximatley 30,000 acres, 
and it is considered, for the area in which it is located, 
a rather large field and a very significant natural gas reser- 
voir. There are 49 wells in the field owned by various 
owners, including Stanolind and Continental. Of the 49, 
Stanolind is the operator of 33. These are the wells from 
which the gas with which we are here concerned is pro- 
duced. The over 16 are not operated by Stanolind and 
are not involved in this proceeding. 


After it reaches the wellhead, the gas produced from 
the wells operated by Stanolind and covered by the con- 
tract above described flows through a small pipeline a 
relatively short distance to a section of pipe described as 
a ‘‘sampling loop.’’ That loop consists of 17 feet of care- 
fully curved pipe which is employed to procure a sample 
of the effluent so that there may be determined the liquid 
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content of the gas and so that the appropriate portion 
of the condensate production of the well can be determined 
and allocated back to the particular owner thereof. The 
distance from the valve located on the ‘‘Christmas tree’? 
of the well to the downstream end of the sampling loop 
varies in relationship to the several wells between 117 and 
975 fect, an average of 157 feet. In a few instances the 
gas flows from the well through a choke valve, which is 
used to reduce pressures from a somewhat higher to any 
desired lower pressure, and into a standard oil and gas 
field ‘‘water knockout’? separator. The latter piece of 
equipment is employed to remove water in a liquid state 
from the stream of gas. It does not, however, remove the 
hydrocarbons which emerge from the well along with the 
gas. In those instances the gas then flows to a meter run 
or tube, with which there is associated an orifice guage, 
where the gas is measured. Meters at the wellhead are 
required in order to comply wih the ‘‘allowables”’ regula- 
tions with respect to the production from the individual 
well, and also in order that each royalty owner’s share of 
the condensate production may be determined.® ! 





In most instances, however, after passing through the 
sampling tube the gas flows directly into the meter tube 
and after that through a choke valve. In almost every 
such instance the gas, still in the ‘‘raw stream”’ state and 
thus containing liquid hydrocarbons, gasoline and other 
distillates and saturated with water at the temperture and 
pressure derived from the well, moves into an indirect, 
cas-fired water-bath wellhead heater. When liquid water 
and hydrocarbons come into contact with each other under 
high pressure a solid substance similar to ice, and which 
is for all practical purposes ice, forms. 

5 Meter charts are placed in these meters by Mississippi. Mississippi re- 
moves the charts and sends them to Stanolind, who then returns them | 


Mississippi. 


273 








(3284) 
3284 


Those formations will ‘‘plug up’’ the pipeline and prevent 
the free flow of gas. The heater is like a boiler, having a 
series of coils in water, the water being immediately above 
a firebox in which the fire is located. Thus, the heat is 
transferred to the water and from the water to the gas 
stream flowing through the coils. The gas entering the 
heater is about 75-80° and the temperature at the outlet 
is about 140°F. These heaters are used generally only 
from October through March or April. 


After the gas has moved a further distance from the 
wellhead heater it tends, the speed depending upon the 
quantity of gas and the ground temperature, to again ap- 
proach ground temperature. Thus, in virtually every in- 
stance the gas flows through a second heater, this time a 
‘line heater.’’ A ‘‘line heater’’ is basically the same as 
a ‘‘wellhead heater’’ except that it is larger and is more 
remote from the well. From the several lines above-de- 
scribed the gas flows into a header. That header as well 
as all of the lines and facilities lying between it and the 
wellhead of each of the wells covered by the contract of 
April 3, 1951, are owned and operated by Mississippi River 
Fuel Corporation. 


With the header there is interconnected a 10” line owned 
and operated by Woodlawn Processing Corporation ° 
through which the gas purchased by Mississippi under 
the above described contract flows into the latter’s proc- 
essing plant.” In that plant the gas flows first into a 
mechanical separator which drops out the solid liquid. It 
then flows into a piece of equipment by means of which, 


6 The testimony here is that Stanolind owns no part of this corporation. 
There is no evidence of affiliation between it and any of the other parties 
to the proceeding. 


7 There is no metering equipment at that point. 
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by the absorption process, gasoline, distillate and various 
liquid components are removed. The gas then enters a 
dehydration unit in which the remainder of the moisture 
is removed. From the separator and the absorber the 
liquids flow through a liquid meter and from thence to 
the Carthage Processing Plant. The dry gas flows out 
of the Woodlawn processing plant into a pipeline owned 
and operated by Mississippi. Throught it the gas moves 
into and through Mississippi’s master meters*® into Mis- 
sissippi’s Woodlawn-Perryville transmission line. 


3285 ! 


When the Woodlawn Field was new there were no com- 
pressors installed or in use on any of the lines to the 
central field separators, which were replaced by the proc- 
essing plant. The inlet pressure at the central plant was 
around 2000 and 2100 pounds. Thus the gas then flowed 
into and through the separating plant entirely under the 
pressure provided by the wells. | 


Since then the well pressures have subsided somewhat 
and the pressure of the gathering system ranges from 1000 
to 1150 pounds. At the inlet to the gasoline plant they 
range from 850 to 1000 pounds and it must be at approxi- 
mately that pressure in order to enter Mississippi’s 16 
inch line downstream from the plant. In the meanwhile 
sometime prior to March 1953, Mississippi installed two 
compressors, one on a line from a single well, and another 
on a line from three wells. The purpose of this installa- 
tion was to increase the pressure to the point that gas 
from these wells could be received into the gathering sys- 
tem. However, it has only been necessary to operate one 
of those compressors for a short while in 1953 and the 





8 With respect to the treatment of meter charts and keeping records, the 
procedure here is the same as that for the wellhead meters (supra, p. 6). 
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other for a short while in 1954. Except to the extent that 
such pressure is, on such rare occasions, contributed by 
the operations of the compressors last above-described, 
the gas sold by Applicants to Mississippi flows from the 
wells by which it is produced into and through the Wood- 
lawn processing plant and on into Mississippi’s 16 inch 
Woodlawn-Perryville transmission line by means of such 
well pressures. After flowing into that line the gas moves 
in an easterly direction out of the state of Texas in which 
it is produced and into the state of Louisiana. At Perry- 
ville in the latter state the 16 inch line interconnects with 
Mississippi’s main transmission system and through that 
network of pipeline the gas continues to flow, in a north- 
erly direction, through the state of Arkansas and into the 
state of Missouri. There, in the environs of the city of St. 
Louis, the gas is sold at wholesale for ultimate domestic, 
commercial and industrial consumption. 


Thus there is a continuous and uninterrupted flow of the 


gas from the wells in Texas to the burner trip in Missouri 
and Illinois. 


The Jurisdiction of the Commission 


It would seem beyond question that at the point at which 
the gas leaves the processing plant and enters Mississippi’s 
interstate transmission pipeline above-described, produc- 
tion and gathering thereof have been completed. Nothing 
further remains to be done which conceivably could be 
construed as part of, or related to, the production and 
gathering processes. Thus, if it were found that the sale 
from Applicant to Mississippi takes place at the point of 
such redelivery to the latter, construing the recent deci- 
sions of the Supreme Court 
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of the United States ® most narrowly the sale would be the 
sale of natural gas in interstate commerce within the 
meaning of the Natural Gas Act, and it would thus be 
subject to the jurisdiction of this Commission. 





Despite the fact that there is a dispute as to where for 
billing purposes measurement of the gas should take place, 
it seems to be agreed by all of the parties and participants 
that title to the gas passes at the well head meter. | 





However, it is the position of the Applicants that all 
of the activities in the Woodlawn field which occur up- 
stream from the point at which the gas flows into Missis-+ 
sippi’s Woodlawn-Perryville interstate line, including the 
Applicants’ sale, do not occur in interstate commerce; 
that all such activities, including the sale, are preparatory 
to manufacture and processing; that any movement occur- 
ring during these activities is preparatory to an interstate 
journey; that the commodity delivered to the purchaser 
at the time of the sale is unfit for interstate transmission} 
and that any Federal regulation of the sale would be 
inconsistent with and an intrusion upon the constitutional 
powers of the state to regular the activities in the field. 


The record shows that the Railroad Commission of 
Texas has, for purposes of conservation and the preven- 
tion of waste, issued special orders declaring the Petit 
reservoir of the Woodlawn Field to be an associated gas 
and oil field, and has otherwise exercised jurisdiction over 
the functions of producing gas from wells in the Woodlawn 
Field. The testimony is that the field is subject to the 
orders and regulations of the Texas Railroad Commission, 





9 Phillips Petroleum Company v. Wisconsin, et al., 347 U.S. 672; Michigan- 
Wisconsin Pipe Line Company v. Calvert, 347 U.S. 157; Natural Gas Pipe 
Line Company v. Panoma Corporation, 349 U.S. p. 44. 
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Taking up those contentions in reverse order, and with 
respect to the last of them, reference is made to the words 
of the Supreme Court of the United States in Federal 
Power Commission v. Natural Gas Pipeline Company of 
America, 315 U. S. 575, 582, that, ‘‘It is no objection to the 
exercise of the power of this commission that it is attended 
by the same incidents which attend the exercise of the 
power of the state.’’ 


In Interstate Natural Gas Company, Inc. v. Federal 
Power Commission, 331 U. S. 682, 690, 691, the court recog- 
nized the reservation to the states of the power, such as is 
exercised in the Woodlawn Field by the Railroad Commis- 
sion of the State of Texas, to regulate and control the 
physical production of natural gas in the interests of 
conservation or 
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any other consideration of legitimate local concern. ‘‘It 


was the intention of Congress’’, the court said, ‘‘to give 
the states full freedom in these matters.’’ The court went 
on to say, however, that it was not sufficient to defeat the 
Commission’s jurisdiction over sales for resale in inter- 
state commerce to assert that in the exercise by this 
Commission of the power of rate regulation over natural- 
gas companies local interests may in some degree be 
affected. 


It is entirely clear from the decisions of the courts that 
the jurisdiction of this Commission over the sale of natural 
gas in interstate commerce is not dependent upon the 
exercise of, or the failure to exercise, powers of conserva- 
tion by state commissions. Grounded upon such court deci- 
sions this Commission has enunciated the principle that 
the exercise of jurisdiction by this Commission is not 
predicated upon the existence or absence of state regu- 
lation. 
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With respect to Applicants’ contention that that which 
they sell to Mississippi at the wellhead is not natural gas 
within the meaning of the Natural Gas Act, but a sub 
stance unfit for interstate transmission, attention shoul 
be called to the fact that the term ‘‘gas’’ as used in the 
contract of April 3, 1951 means ‘‘the natural gas pro- 
duced from a well classified as a gas well under the laws 
and regulations of the Texas state regulatory body having 
jurisdiction and which also includes such gaseous hydro- 
carbons as may be made available by Seller for sale and 
delivery hereunder to Buyer but which are produced from 
wells not classified as gas wells.’’ | 





The evidence shows that the gas entering the gasoline 
plant is full stream gas just as it comes from the wells 
except for the elimination of free water. Thus the situa- 
tion which exists in this case is similar to that which 
obtained In the matters of Deep South Ow Company of 
Texas, et al., Docket No. G-2952, et al. In that case ‘‘wet 
gas’’ or ‘‘full stream gas’’ was sold at or near the well- 
head to a company which gathered that wet gas and trans- 
ported it to a processing plant owned and operated by 
others. After passing through the processing plant the 
gas was returned to the company which had purchased 
it at the wellhead and thereafter it was resold to a pipe- 
line company which in turn resold it to an interstate trans- 
mission company. In its decision in that case (Opinion 
No. 284) the Commission found that the sale and delivery 
of the natural gas at the wellhead was a sale of natural 
gas within the meaning of the Act, and was not a sale for 


manufacture. 





It is clear from the cases that the fact that after the 
sale and delivery to the pipeline company the latter must 
do something to it in the way of processing in order to 
facilitate the movement of the gas through the pipeline or 
the gas must be processed for the removal of hydrocarbons 
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does not interrupt the continuous movement of the gas 
in interstate commerce. 


3288 


In Michigan-Wisconsin Pipe Line Company v. Calvert, 
346 U. S. 157, the gas, after having been taken into the 
interstate pipeline company’s facilities, flowed a distance 
of approximately 1215 feet to a compressor station owned 
and operated by the pipeline company, at which point the 
pressure of the gas was raised. It was cooled, scrubbed 
and dehydrated to facilitate the movement thereof to a 
distant market. In that case the court said that the entire 
movement of the gas from the producing wells to the 
consumers outside Texas was a steady and continuous 
flow and that the sale to Michigan-Wisconsin, before it 
reached the processing plant above-described, was a sale 
in interstate commerce. 


In the Matters of Dixie Pipe Line Company, et al Docket 
Nos. G-2401 et al (Opinion No. 285) gas produced from 


units in the field flowed from the well a short distance 
through a line heater, to a gas well distillate separator, 
and thence to an interconnection with the gathering system 
of an interstate pipeline company at which point the gas 
was delivered to and metered by the purchaser with his 
own equipment. Thereafter purchaser transported and 
sold the gas in interstate commerce. There, as here, the 
contention was made that the sale was consummated prior 
to the completion of production and gathering. There as 
here also, the producers were fully aware that the gas 
which they were selling was destined for interstate trans- 
mission and sale. In that case the Commission held that 
the sales having been made directly to an interstate pipe- 
line company and the gas having been thus committed to 
interstate commerce, the sale was a sale of natural gas in 
interstate commerce within the meaning of Section 1(b) 
of the Natural Gas Act. 
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A somewhat analogous situation existed In the Matter 
of Deep South Oil Company of Texas et al., Docket No. 
G-2952 et al. (Opinion No. 284). There, in some instances, 
full stream gas flowed from the wellhead into a “‘free- 
water knockout’? which removed the ‘‘free water.’’ There- 
after, the gas, still saturated with water, and containing 
liquified and liquifiable hydrocarbons, flowed through 
meters at which the gas was measured and delivered to 
purchaser. All of such facilities and operations were on 
the lease. After such delivery the gathering company 
processed the gas and sold it to an interstate transmission 
pipeline company. In its decision in that case the Com- 
mission said ‘‘when the gas was sold by Petitioners it 
commenced its journey in interstate commerce. Nothing 
further remained to be done by the petitioners after those 
sales * * * The fact that the gas was sold by the Petitioners 
to an intermediary such as a gatherer or gasoline plant 
which, in turn, resold the gas in interstate commerce, does 
not affect our finding and conclusion.’’ 


3289 


In Continental Oil Company, Docket No. G-5795, et al., 
recently decided by the Commission, there existed a situa- 
tion identical with that which appears here. After pass- 
ing through lease separators, gas was sold and delivered 
by Continental at or near the leases on which the gas 
was produced. After delivery by Continental to purchaser 
the gas moved varying distances through a field gather- 
ing system owned and operated by the buyers to a gaso- 
line plant owned and operated by such buyers where 
liquid hydrocarbons were removed. There also the residue 
gas was cleaned and dehydrated. In that instance the 
producer received a part of the proceeds obtained from 
the sale of hydrocarbons removed at the gasoline plant. 
After processing, the gas was resold in interstate com- 
merce to natural-gas transmission pipeline companies. | 
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In that case also the operating company contended that: 
(1) the commodity sold was not ‘‘natural gas’’ as defined 
by the Natural Gas Act; (2) the sales involved were ex- 
empted by the ‘‘production and gathering”’’ provisions of 
Section 1(b), (3) such sales were not ‘‘sales in interstate 
commerce’? within the purview of the Natural Gas Act; 
and (4) even if found or construed to be sales in interstate 
commerce the product or commodity sold was sold for 
processing and manufacture and not ‘‘for sale for ultimate 
public consumption for domestic, commercial, industrial 
or any other use’’ within the purview of the Natural Gas 
Act. 


In an order dated September 19, 1956, affirming the 
decision of the Presiding Examiner (16 F. P. C. 458) the 
Commission found that the sales by Continental at or 
near the wellhead were sales in interstate commerce of 
natural gas within the meaning of Section 1(b) of the Act. 


Again In Continental Oil Company, Docket No. G-6349 
et al, virtually the same situation existed, virtually the 
same contentions were made, and in that proceeding also 
(Order Modifying and Affirming the Initial Decision of 
the Presiding Examiner 16 F. P. C. 424) the Commission 
found that Continental’s sales on the leases to a company 
which gathered and processed such gas and later trans- 
mitted and sold the same in interstate commerce, were 
sales in interstate commerce of natural gas for resale 
within the meaning of Section 1(b) of the Natural Gas Act. 


In an Opinion (No. 293) issued September 20, 1956, 
(16 F. P. C. 1) in which it denied a rehearing in the above- 
entitled matter, the Commission stated that the fact that 
the sales are made on or near the edge of the lease does 
not make them intrastate if, as here, other facts establish 
their interstate character. The Commission said further 
that: 


282 





(3290) 





Since Continental’s sales come within the affirmative 
grant of Commission jurisdiction contained in Section 
1(b), we cannot accept the argument that those sales 
are exempted from our control by the ‘production or 
gathering’ exemption of that section; for the Supreme 
Court’s Phillips decision makes 


3290 | 


it clear that the ‘production or gathering’ exemption 
does not exempt the interstate sales of independent 
producers, whether such sales are made ‘before, dur- 
ing or eoter transmission by an interstate pipeline 
company.’ | 

cd * * * 
*** As to Continental’s argument that the substance 
delivered to United is not natural gas, the record 
establishes that that substance constitutes natural 
gas within the meaning of the term as used in the 
Act. 


In an order instituting investigations issued on January 
27, 1956, (15 F. P. C. 1054) the Commission stated that 
Stanolind and Continental ‘‘are independent producers of 
natural gas and are ‘natural-gas companies’ within the 
meaning of the Natural Gas Act being engaged in the sale 
and delivery of natural gas in interstate commerce for 
resale for ultimate public consumption.’’ (15 F. P. C. 1054). 





Stanolind points to the fact that Mississippi owns and 
operates between the wellheads and the inlet to the Wood- 
lawn processing plant facilities which although constructed 
in 1951 have not been certificated by this Commission, and 
asserts that if either the Commision or Mississippi had 
ever considered that those facilities and the functions 
which they perform were subject to the Commission’s. 
jurisdiction a certificate therefor would have been required. 
Although, that is, obviously a non sequitur, from that) 
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postulate Stanolind contends that ‘‘since Mississippi’s 
role at that point is exempt, clearly the independent pro- 
ducers (such as Stanolind) can not prior thereto be en- 
gaged in a function to which Commission jurisdiction 
attaches.”’ 


So far as this record discloses it is true, as pointed 
out by Stanolind in its brief, that the facilities employed 
by Mississippi for gathering the gas in the Woodlawn 
Field are not included in any certificate of public conveni- 
ence and necessity issued by this Commission to Missis- 
sippi. It is true also that in its annual reports to the 
Commission Mississippi classified them for the years 1951 
through 1955 as gathering facilities. But those circum- 
stances do not evidence lack of jurisdiction in the Com- 
mission. Applicants cite no decision or order of this 
Commission declaring that the facilities of Mississippi, 
which lie between the well in each instance and the inlet 
to the central processing plant, are not facilities subject 


to its jurisdiction. So far as the record here discloses 
the Commission has never been called upon to determine 
whether they are or are not. Mississippi’s misconstruc- 
tion of its obligations under the Natural Gas Act or its 
failure to comply with the requirements thereof and the 
Commission’s Regulations thereunder can not be construed 
as proof 
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of exemption of Mississippi from the jurisdiction of the 
Commission with respect to the facilities with which and 
the operations in which Mississippi is here engaged. 


To establish the interstate character of the sale under 
the contract of April 3, 1951, it would seem necessary to 
do no more than refer to the paragraph of the contract 
which provides that: ‘‘In addition to the gathering facili- 
ties above provided, Buyer shall promptly, after the execu- 
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tion hereof, construct a high pressure pipe line extending 
from a mutually agreeable centrally located point in the 
Woodlawn Field to the connection with the Buyer’s main 
transmission system. Such pipe line shall be maintained 
and operated by Buyer at its sole cost, risk and expense 
during the term hereof.’’ | 


It should be pointed out also that, under the operating 
practices pursued, of the effluent which Applicants deliver 
to Mississippi at the wellhead meters the title to only a 
part thereof passes at the point. What becomes Buyer’s 
property there is actually the right to an undivided, and 
at that point indeterminable, volume of residue gas. The 
volume of such residue gas is determinable only after the 
removal of the liquid and liquefiable hydrocarbons in a 
central battery of separators or a gasoline plant. Not only 
is the volume of residue gas there indeterminable because 
of the very nature of the material delivered to Mississippi 
at that point but also because in the contract Applicants 
specifically reserve ‘‘the right to use all of the gas which 
may be required for fuel and shrinkage in said [gasoline] 
plant and attendant facilities * * *.’’ Thus, while from a 
technical legal standpoint it can be argued that under the 
terms of the contract title to the residue gas passes at the 
wellhead meter, from a practical viewpoint, it is not re- 
ceived by Mississippi until after production and process- 
ing have been completed. 








In the light of the foregoing considerations it is con- 
cluded that Applicants are independent producers of nat- 
ural gas engaged in the production and in the sale in inter- 
state commerce of natural gas for resale for ultimate 
public consumption for domestic, commercial, industrial 
and other uses, and the rates involved in this proceeding 
are subject to the jurisdiction of the Commission. | 
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Validity of Suspension Orders 


On May 14, 1956, Continental filed with the Commission 
a motion to rescind the suspension order issued April 1, 
1955 in Docket No. G-8696 and in the alternative that the 
Commission issue an order directing that the hearing in 
this proceeding be recessed until the completion of the 
general investigations of Stanolind and Continental insti- 
tuted by the Commission’s order of January 27, 1956 in 
Docket No. G-9279 (15 F. P. C. 1054). 
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It was alleged in such motion that the Commission’s 
order of April 1, 1955, and the order of September 29, 
1955 making effective the proposed rate changes under 
bond, were beyond the legal authority of the Commission. 


On May 21, 1956 Stanolind moved orally in the hearing 
for a dismissal of the proceeding on the ground that the 
issuance of the suspension order exceeds the authority 
granted to the Commission under the Natural Gas Act. 
Those motions remain unacted upon. 


The Applicants herein contend that the Commission is 
without authority to suspend operation of the 1344 cent 
price as that price is an integral part of an initial rate 
schedule. Applicants insist that since the 1314 cent 
price was set forth in the original pricing provision of 
the contract no ‘‘change’’ in the contract necessitated a 
filing under Section 4, nor is there any ‘‘change’’ upon 
which to base a suspension order or a Section 4 suspension 
proceeding under the Act. In support of this contention 
Applicants cite the decision of the Supreme Court of the 
United States in United Gas Pipe Line Company v. Mobile 
Gas Service Corporation—76 U. S. Supreme Court 373 
(1956). 
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Karly in the administration of the Natural Gas Act 
the Commission established the principle that an increase 
in rates resulting from the incidence of escalation provi- 
sions of a contract entered into prior to the enactment of 
the Act constituted a ‘‘change’’ in rates within the eon- 
templation of Section 4 of the Act (Mississippi River Fuel 
Corporation 2 F. P. C. 170, 176). That treatment was 
approved, upon review, by the United States Circuit Court 
of Appeals—Mississippi River Fuel Corporation v. Fed- 
eral Power Cimmission 121 F. 2d 159. The Commission 
has since adhered consistently to that principle. Con- 
sonantly therewith the Commission’s Regulations under 
the Natural Gas Act prohibit inclusion in a natural.gas 
company’s rate schedule of price adjustments or periodic 
changes and provide that no such clause shall effectuate 
a change in a rate or charge except in the manner Pte 
vided in Section 4 of the Act. 


Section 154.94(c) of Order No. 174B, issued December 
17, 1954 prescribing regulations for producers and gath- 
erers of natural gas who are also natural gas companies 
provides that: ! 








The operation of any provision of the rate schetate 
providing for future or periodic changes in the rate, 
charge, classification, or service after June 7, 1954, 
or the operation of any like provisions in any initial 
rate schedule filed after June 7, 1954, shall constitute 
a change in rate schedule. 
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It will have been noted that the contract here involved 
was executed long after the enactment of the Natural 
Gas Act and cognizance will be taken of the fact that as 
of the date of the contract independent producers |en- 
gaged in selling natural gas in interstate commerce for 
resale were subject to the jurisdiction of the Commission. 
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Those facts are significant as we refer to language used 
by the Court in Mississippi River Fuel Corporation v. 
Federal Power Commission, supra, saying: 


It is agreed that petitioner’s contracts were entered 
into some years before the legislative enactment, and 
hence they must be held inviolate against statutory 
regulation. Having held the statute a constitutional 
regulation of ‘‘an industry * * * subject to control 
for the public good’’ * * *, it logically follows that 
the contracts made by petitioner, even though prior to 
its enactment, are also subject to regulation in the 
public interest [citing cases]. 


* mm * * 


That private contract rights must yield to the public 
welfare, where the latter is appropriately declared 
and defined and the two conflict has been often decided 
by this court. 


Applicants do not contend that the Mobile decision has 
directly changed the law as so stated. They argue, how- 
ever, that the clear import of the language of the court in 
the Mobile case is that ‘‘change’’ in rate as used in the 
Act is synonomous with the traditional concepts of a 
change by amendment or modification of the contract as 
an instrument. While the language referred to is most 
elusive, from that premise it is argued that in this instance 
the Commission is without power to suspend or enter 
upon a hearing under Section 4 of the Natural Gas Act 
and can not deny any portion of the contract price until 
after a proceeding under Section 5 of the Act. 


In Mobile the question presented was whether, under 
the Natural Gas Act, a regulated natural-gas company 
furnishing gas to a distributing company under a long- 
term contract could, without the consent of the distributing 
company, change the rate specified in the contract simply 
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by filing a new rate schedule with the Federal Power Com- 
mission. There the purchaser was complaining that despite 
the existence of a contract between them which fixed the 
level of rates the seller had undertaken to increase, without 
the buyer’s consent, the price which had been 
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agreed upon. In that case it was argued by the seller that 
Section 4(d) of the Act authorized a natural-gas company 
to change its rate contracts simply by filing a new schedule 
of rates to go into effect in no less than thirty days. The 
Court there held, however, that the Natural Gas Act does 
not give atasaleis companies the right to change their 
rate contracts by their own unilateral action. 


There was not involved in that proceeding the question 
whether such contracts could be changed by the bi- lateral 
action of the parties. The Commision has made it clear i in 
its opinions and orders that such changes do not come 
within the orbit of the Mobile decision, (Davidor ¢ Davidor 
16 F. P. C. 1236; Sinclair Oil and Gas Company 15 F. P. C€. 
1522), and of that there can be no doubt. 





The Applicants here contend, however, that in this in- 
stance ‘‘there has been no ‘change’ in the contract—cither 
bilateral or unilateral’’—within the meaning of Section 4. 
That under such circumstances Mobile could have analogy 
to the instant case seems incomprehensible. : 


Applicants contend that the decision of the United 
States Cireuit Court of Appeals (10th Circuit) in Phillips 
Petroleum Company v. Federal Power Commission 227 
F, 2d 470 supports the view that an escalation provision 
in a contract is not a ‘‘change’’ in a rate schedule. There, 
however, the court was concerned with an escalation pro- 
vision which had already become effective and was in 
force on June 7, 1954. In other words, the rate there in 
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issue was the equivalent of the 13¢ rate which was in effect 
under the contract of April 3, 1951 from April 3, 1953 to 
April 3, 1955, and which rate was not suspended, rather 
than the 13144 cent suspended rate. 


More recently the same court in Cities Service Gas Pro- 
ducing Company v. Federal Power Commission 233 F. 2d 
726 gave consideration to changes in rates of an inde- 
pendent producer. In that instance also the contract clearly 
contemplated prospective adjustments in prices. While 
the Court there found that the yardstick for the deter- 
mination of the prospective increases was sufficiently defi- 
nite, it left no doubt that such prospective changes could 
not become validly effective without complying with the 
requirements of Section 4 of the Act. 


It seems clear that to accept the contention of the Appli- 
eants that 1344¢ is an initial rate not subject to the pro- 
vision of suspension and the other provisions of Section 4 
of the Act would virtually nullify those provisions. To 
permit the terms of an initial contract (or rate schedule) 
to govern permanently the future rates to be charged 
thereunder insofar as Section 4 is concerned would leave 
the Commission powerless to exercise 
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its functions under that section. To escape entirely its 
responsibilities under Section 4 and avoid the necessity 
of establishing the fairness and reasonableness of future 
increases in rates as contemplated therein, a natural-gas 
company would need only to include in the initial contract 
provision for all remotely conceivable future increases. 
Assuming that the buyer were anxious to procure gas at 
the lowest possible current rate, and assuming further that 
the beginning rate (which is not subject to suspension 
under Section 4) was justified by the then existing condi- 
tions of supply and demand, the Buyer would neverthe- 
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less be bound throughout the term of the contract to the 
payment of prices having no necessary relationship what- 
ever to the cost or the value of the gas under the circum- 
stances which might exist from time to time as the in- 


creases become effective. ! 





It would seem that if a provision which would arbi- 
trarily, without regard to changes in economic conditions 
either generally or specifically, put into effect on specific 
dates specific increases in rates, were not considered) to 
result in changes in rates within the purview of Section 4, 
similar provisions putting into effect at less specific times, 
less specific changes might similarly be considered. Since 
the Commission does not have power to suspend initial 
rates,—that is to say the right to determined initially the 
propriety of such provisions in the original contract—it 
would be entirely without the power of suspension which 
Section 4 provides. Furthermore, the Seller could by such 
means, as Applicants herein subsequently attempt to do, 
substantially defeat the requirement contained in Section 
4 that the burden of proof to show that the increased rate 
or charge is just and reasonable shall be upon him who 
seeks an increase in his rates. | 


For the reasons stated above, Continental’s motion to 
rescind the suspension order issued April 1, 1955) in 
Docket No. G-8696 and Stanolind’s motion for a enorme nat 
of the proceedings should, and will be denied.’® 
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Contention that Suspension was Arbitrary, 
Discriminatory and Preferential 


As has already been stated (supra, p. 3), upon the filing 
by Gulf Oil Corporation of a notice similar to those filed 


10In support of this conclusion see also the Commission’s order dated Feb- 
ruary 6, 1957 in Sun Oil Co. et al., Docket No. G-8288, et al. 
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by the Applicants herein, the Commission permitted an 
increase in rates of a similar nature to become effective. 
In that instance, however, the Commission (in Docket No. 
G-8919) issued an order instituting an investigation into 
the lawfulness and reasonableness of Gulf’s rates and 
charges under such changed rate schedule. At the same 
time it issued an order consolidating for hearing the pro- 
ceedings in Docket Numbers G-8697, G-8695, G-8696 and 
G-8919. Thereafter, Stanolind filed a pleading in which, 
while insisting that the conditions surrounding the sale by 
Gulf were in all respects identical with those surrounding 
the sale by Stanolind, it asserted that the Stanolind sus- 
pension proceeding and the Gulf investigation proceeding 
are two very different types of actions and wholly incom- 
patible. 


Upon consideration of that pleading (and others) the 
Commission severed the proceedings in Docket Numbers G- 
8919 and G-8695 from the proceedings in Docket Nos. G- 
8696 and G-8697. 


Stanolind, however, continued in its insistence that in 
suspending Stanolind’s proposed increase on the one hand 
and permitting the other to become effective without sus- 
pension on the other, the Commission was guilty of dis- 
crimination, preference and abuse of discretion. 


When it appeared that some effort would be made to 
raise the issue of discrimination in this proceeding, the 
Presiding Examiner held that the difference in the treat- 
ment had no relevance to the question of the justness and 
reasonableness of the increases in rates herein proposed. 
Applicants press the point in their brief so that it requires 
consideration here. 


The Commission’s order of consolidation referred to 
above recites that the sales by Gulf are related to or are 
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made simultaneously with the same sales by Stanolind 
* ** and Continental to Mississippi. The sales thus ap 
pear to be similar from the standpoint of physical opera- 
tions. However, Staff counsel asserted, and with that 
statement counsel for the Applicants took no exception, 
that the estimated amount involved in the Gulf increase 
was $238 a year which is, of course, an insignificant amount. 
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Section 4(e) provides that whenever a new rate schedule 
is filed the Commission has authority to enter upon a hear- 
ing concerning the lawfulness of the proposed rate and 
pending such hearing ‘‘may suspend the operation of such 
schedule.’’ The Commission would seem to be entirely free 
within the ambit of this authority to take the steps which 
it considers desirable and/or necessary for the proper 
exercise of its statutory responsibilities. Thus the Com- 
mission might find that this can best be done in one in- 
stance by suspending the proposed rate and in another by 
instituting an investigation. | 








The lawfulness of proposed rates should rest, it is be- 
lieved upon the evidence relating to the rates in the par- 
ticular case. The impracticability of testing the reason- 
ableness and lawfulness of a rate proposed by Stanolind 
by the treatment afforded Gulf is, it seems, obvious. It 
surely must be assumed that action by an Administrative 
agency is in accordance with the law and consistent with 
honesty and integrity. Successfully to sustain a contention 
that the Commission is guilty of deliberate and willful dis- 
crimination would seem to require the very strictest of 
tests. That requirement cannot be met simply by the 
statement that, as a matter of law, the interest of Stano- 
lind and Gulf were the same and that the sales were made 
in the same manner. The fact that with respect to one 
party the aggregate of the charges was a large amount as 
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compared with the other would seem to justify fully the dif- 
ference in treatment. 


Motion to Make More Specific 


Applicants contend further that ‘‘the suspension order 
is invalid in that it failed to state reasons for the Commis- 
sion’s action, and by fazling to specify issues, did not af- 
ford notice to the Applicants as required by applicable 
statutory and case law and elementary due process. 


Section 4(e) of the Act provides in part that: 


Whenever any such new schedule is filed the Com- 
mission shall have authority, * * * upon reasonable 
notice, to enter upon a hearing concerning the law- 
fulness of such rate, charge, classification, or service; 
and, pending such hearing and the decision thereon, 
the Commission, upon filing with such schedules and 


delivering to the natural-gas company affected thereby 
a statement in writing of its reasons for such suspen- 
sion, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months 
beyond the time when it would otherwise go into ef- 
feet. * * 
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Pursuant thereto the Commission promulgated Section 
154.94(e) of its Rules and Regulations which provides that: 


With each change in rate schedule there shall be 
submitted reasons, nature and basis for the proposed 
change, and statement of sales made and revenues 
therefrom by months under the then effective rate 
schedule and under the proposed changed rate for the 
12 months immediately preceding and for the 12 
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months immediately succeeding the proposed effective 
date of the rate schedule tendered for filing. 


Section 154.49(f) provides that if the proposed change 
will result in an increase in a rate or charge, there shall 
be submitted a full statement in support of such increase. 
The ‘‘Statement in Support of the Increase in Rates and 
Charges which Result from the Proposed Change in Rate 
Schedule, Showing the Reasons, Nature and Basis for the 
Proposed Change’’ (dated February 28, 1955 and received 
March 2, 1955), filed by Stanolind as a supplement to its 
PF... P; C. Gas Rate Schedule No. 31, recites the existen¢e 
ot the contract of April 3, 1951 and that such contract was 
entered into at arm’s-length. It recites provisions thereof 
relating to price and states that the rates and charges 
resulting from the price increase results from the pro- 
vision of that contract. The statement otherwise does 
not state either ‘‘reasons, nature or basis’’ for the pro- 
posed change. | 


Supplement No. 8 to Continental’s F. P. C. Gas Rate 
Schedule No. 107 states that the proposed increase was 
a part of the price negotiations at the time the contract 
was executed; that ‘‘The proposed increase is no less fair 
and reasonable now than at the time the negotiations 
were resolved’’ as evidenced by the fact that others are 
paying more for gas at points more distant from the mar- 
ket. No other reasons were given. 





Not long after the enactment of the Natural Gas Alct 
and in purported compliance therewith Mississippi River 
Fuel Corporation filed a document similar in substance 
to those appearing here as Supplement No. 10 to Stanolind 
Oil and Gas Company’s F. P. C. Gas Rate Schedule No. 81 
and as Supplement No. 8 to Continental’s F. P. C. Gas Rate 
Schedule No. 107. The Commission in that case, hereto- 
fore referred to at page 15, supra, suspended the increased 
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rates and charges. Upon review, the United States Cir- 
cuit Court of Appeals, for the 8th Circuit, after giving 
consideration to Petitioner’s contention that since the con- 
tracts were made as a result of business negotiations be- 
tween parties dealing at arm’s-length they must be ac- 
cepted as evidence of the reasonablenss of the charges in 
the absence of any evidence to the contrary, held that Peti- 
tioner had 
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failed to discharge his responsibility under Section 4(¢) 
of the Act. It would seem to follow that the statement of 
reasons, nature and basis for the proposed change should 
at least be coextensive with the minimum quantum of evi- 
dence required to support the proposed increase. 


Thus, it is clear that such statements filed with the 
‘“‘change in rate schedules’’ were inadequate and the find- 
ing by the Commission that: 


The increased rates and charges proposed in the 
aforesaid filing have not been shown to be justified, 
and may be unjust, unreasonable, unduly discrimina- 
tory, or preferential or otherwise unlawful 


is fully supported. 


The question then is whether the orders issued by the 
Commission suspending the increases in rates meet the 
statutory requirements with respect to detail. 


In Phillips Petroleum Company v. Federal Power Com- 
mission (supra, p. 17) the question arose whether a tele- 
gram dispatched to Phillips within the statutory period 
met the statutory requirements. In that connection the 
court said: 


The obvious purpose for granting suspension powers 
to the Commission was to provide a status quo of five 
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months during which the Commission could investi- 
gate the reasonableness of the proposed new rate 
schedule * * * There is no reason to imply a techni¢al 
concept of the notice of suspension. It would seem 
sufficient if the natural-gas company is appraised of 
the suspension in writing in order that the commence- 
ment of the period of status quo may be sc 
fixed for the governance of the parties * * * 





Certainly, a notice that the Commission was going to 2 
vestigate the reasonableness of the proposed new rate 
schedule would not have to spell out reasons why the Com- 
mission thought such rates upon investigation might not 
be found to be just and reasonable. Furthermore, it is 
clear from subsequent language in Section 4(e) that jin 
such an investigation the burden to show that the rates 
were not just and reasonable would not fall upon the Com- 
mission but the burden to show that the increased rates 
were just and reasonable would rest instead upon the 
person whose rates were suspended. 
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No reason can be seen why the language of Section 4(e) 
should be construed to mean that the statement in writing 
of the reasons for such suspension must be affirmative 
pleading setting out in detail the fault or faults found 
with the filing in order that the filing company might offer 
evidence to refute those allegations. 





It is concluded that the Commission’s order of April 1, 
1955 in Docket No. G-8696 suspending Supplement No. 8 
to Continental’s F. P. C. Gas Rate Schedule No. 107 and 
in Docket No. G-8697 suspending Supplement No. 10) to 
Stanolind’s F. P. C. Gas Rate Schedule No. 31 meets the 
statutory requirements. The motion to make more specific 
must, therefore, be denied. | 


| 
| 
| 
1 
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Reasonableness of the Proposed Increased Rates 


With respect to price, the contract of April 3, 1951 pro- 
vided that in the event the Seller did not elect to cycle 
the gas, as was permitted thereunder,” Mississippi would 
pay to Applicants: 


(1) During the two years beginning on the date 
hereof $0.120 


(2) During the next two years of the term 
hereof $0.130 


(3) During the next two years the term 
hereof $0.135 


(4) During the next three years the term 
hereof $0.140 


(5) During the next three years the term 
hereof $0.145 


(6) During the next four years the term 


hereof $0.150 


(7) During the next four years the term 
hereof $0.155 


(8) In the event this contract shall by mutual con- 
sent be in effect longer than twenty (20) years, 
the price for gas delivered each year thereafter 
shall be negotiated and agreed upon at least 
thirty (30) days prior to the end of each such 
year, but such price shall in no event be less 
than $0.160 


The first well in the Woodlawn field was completed 
roughly three years prior to April 3, 1951, the date of the 
contract above described. During the intervening period 


11 And which option has not been exercised by Seller. 
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Stanolind was actively attempting to market the produc- 
tion from the acreage in the field. The first thoughts were 
that the ultimate size of the reserve would be in the order 
of 300 billion cubic feet. There were several potential 
buyers. 
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Consideration was given to selling the gas locally to indus- 
trial plants. Active negotiations for the sale of the gas 
began in 1949. Stanolind first undertook to sell it in the 
Woodlawn field on a short term (three year) basis and 
in fact executed a contract on such a basis at 6 cents per 
Mef; but the royalty owners were not satisfied with th 
deal and exerted pressure on Stanolind to procure higher 
prices for the gas. | 


In order to assure access to the wells for gathering pur- 
poses it was necessary that the gathering system be con- 
structed by a company having the legal right of condemna- 
tion. The sale of the gas by Stanolind was thus confined 
to one having such powers. Six interstate transmission 
pipelines having such rights ran within about 120 miles 
of the field. ‘rhe lines of one of them lay only 10 miles 
away. Other such lines were in the Carthage Field, about 
50 miles distant. Mississippi’s nearest lines were the most 
remote of the six interstate lines, being in the Monroe 
Field, 120 miles distant. All of the six transmission lines 
were approached for purposes of negotiation. The negotia- 
tions consisted of various offers made and considered. 
The negotiator for Stanolind knew that the gas had to 
be sold to (1) someone who would give the Seller the 
unqualified right to eyele, (2) someone who would build a 
gathering system suitable to Stanolind’s requirements, and 
(3) someone whose operations were such that they could 
take substantially uniform volumes. Each of the royalty 
owners demanded the right to retain the ownership of 
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the liquid hydrocarbons and the right to remove them or 
cause them to be removed.” Some of the transmission 
lines were not very interested although two of them said 
they would buy the gas at a higher price were it not for 
the fact that to do so would trigger favored nation clauses 
in others of their contracts in the area. Stanolind had 
definite offers for the gas from three of the lines and two 
of them, including Mississippi, were willing to install gath- 
ering systems. Two transmission lines offered prices 
which, disregarding other elements of value, were higher 
than those offered by Mississippi. 


A representative of Mississippi had come to Stanolind 
late in 1949 or early 1950 to negotiate for the purchase 
of gas. The Woodlawn Field, although 120 miles from 
Mississippi’s existing lines was approximately 200 miles 
closer to Mississippi’s market than an average point in 
the gas fields lying along the Gulf Coast. 


In arriving at the decision to sell the gas to Mississippi, 
Stanolind assigned values to factors other than the price 
in cents such as acceptance 
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of delivery at the wellhead, measurement base, the right 
to cycle or process, measurement conditions and the fact 
that Mississippi stood ready and willing to install a 2500 
pound gathering system suitable to Stanolind’s require- 
ments. Placing a value in cents per Mcf on what Missis- 
sippi proposed to do, the price which Mississippi indicated 


12 This reservation has enabled a recovery in addition to the receipts for the 
residue gas 29% of which is paid to the processor and 71% to the leascholder. 
There is no evidence that any part of these proceeds goes to Mississippi. 
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a willingness to pay was higher than that offered by anyone 
else.8 





Evidence adduced by the Applicants tends to show that 
at the time of the negotiations, namely, during 1950, sub- 
stantial volumes of gas were being produced in the area 
lying within a radius of 175 miles of Mississippi’s lines in 
the Monroe (Louisiana) Field. About 75% of the gas so 
produced was being purchased by transmission lines ruh- 
ning through that area. During the period of negotiations 
also, there were a large number of producers of gas in 
the area, and a number of other contracts for the purchase 
and sale of gas were being executed. The evidence also 
shows that Mississippi could have purchased the desired 
volume of gas in the vicinity of Monroe had it been willing 
to pay a higher price for it. | 


During 1950 Stanolind produced in the Texas portidn 
of the area within a 175 mile radius of the Monroe Field 
only 5.154 percent of the total produced in that area, and 
Continental produced only .0533 percent thereof. In the 
Louisiana portion of the area Continental produced a 
3.5617 percent and Stanolind 4.1062 percent of the total. 

There is no evidence that any corporate affiliation existed 
or now exists between Stanolind and Continental on the 
one hand and Mississippi on the other. The evidence 
shows quite clearly that both the Buyer and Seller were 
fully aware of the condition of the market for gas in the 
area. It shows that Mississippi could have bought th 
volume of gas which it needed at that time from other 
than Stanolind and Continental. Both Buyer and Selle 
had before them sufficient information concerning th 


13 Perhaps it should be noted here that although Stanolind’s witness on 
this subject did not specifically identify them as factors entering into the 
overall price which Mississippi was willing to pay, the cost of dehydration, 
heater gas, lost and unaccounted for gas (in the gathering process) are, in 
another context said to be Mississippi’s responsibility. 
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status of the market, the availability of sources of gas, 
prices, and so forth in order to reach an independent judg- 
ment as to what the market would bear. 


Aside from the need for gas on the part of Mississippi 
and the desire to sell the gas on-the part of Stanolind and 
Continental both parties had complete freedom of choice. 
That is, there was no requirement that they deal with each 
other. It is clear, however, that the relationship between 
the demand on the one hand and the supply on the other 
brought about a price which, the testimony shows, was at 
that time the highest price that had been negotiated for the 
sale of gas in Texas, and it is now the 
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highest price Mississippi pays for gas to anyone in the 
Woodlawn and Waskom field areas. Nevertheless a witness 
for Applicants testified that he did not think Stanolind 


realized the market value or the worth of the gas sold to 
Mississippi under the contract. Stanolind’s management 
felt that other extraneous factors were forcing them to 
dispose of the gas at less than such value. 


It is beyond dispute that the terms of the agreement 
were arrived at as the result of arm’s length bargaining. 


Applicants first put in evidence which illustrated that 
prices charged in the Gulf Coast area were higher than 
in the Woodlawn area. Later they offered voluminous evi- 
dence as to prices being paid for gas in Texas, Louisiana, 
and other gas producing areas including the Appalachian 
area. That evidence shows that since 1951 the trend of 
prices in the Texas and Louisiana supply region has been 
up and that prices there in early 1955 ranged from 13/4 
to 20 cents. In the Appalachian area the range was from 
25 to 34 cents per Mcf. Examination of witnesses with 
respect to this and similar data demonstrates the imprac- 
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ticability of undertaking a realistic comparison of prices 
from lists reflecting numerically limited and general fac- 
tors. | 


Another of Applicants’ witnesses testified in May 1956 
that then Continental was getting offers for gas in two 
fields in Louisiana, and the prices discussed have ranged 
from 17 to 21-22 cents per Mcf on a 15.025 psi. pressure 
base. 


Mississippi offered data on prices paid by natural-gas 
transmission companies to producers in fields within! 25 
and 50 miles from the Woodlawn field. Out of 193 such 
contracts, none carried a base price in excess of 13 cents. 
These prices, too, afforded no true basis of comparability. 


The Staff presented an exhibit which reflected extensive 
analyses of all gas rate schedules (some 493) filed with 
the Commission by independent producers for service} in 
District No. 6 of the Texas Railroad Commission. Appli- 
cants subsequently presented evidence to the effect that 
a study had been made of 605 of the 686 contracts, evidence 
on which was presented by Mississippi and by the Staff, 
and in only two of them was it found that ‘‘the conditions 
[under which such sales are made] are not dissimilar.’’! It 
is clear from this evidence, and it is borne out by other 
evidence relating to the contract here under consideration, 
that lists of purportedly comparative prices paid for gas 
are of little, if any, value in arriving at the ‘‘reasonable- 
ness’’ of any particular price. 





Additionally, Applicants offered in support of the 1314 
cent price proposed, the testimony of a professor of mar- 
keting in charge of courses in market and sales research 
at the University of Michigan. This witness has outstand- 
ing educational and experimental qualifications as ‘an 


economist. 
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He testified that he made a fairly rapid and incomplete 
study of supply and demand factors which affect and 
determine the equilibrium price of gas on a national scale.* 
This study was effectuated by the use of the multiple 
correlation techniques said to be used by engineers, statis- 
ticians, economists, forestry experts, biochemists, and 
many others. While the witness made no claim that his 
study afforded the final answer to the problem he felt 
it rather enlightening, and suggested further study along 
the same lines by the Commission Staff. 


The factors which the witness took into account in his 
study were (1) general purchasing power of the dollar, 
(2) the ratio of proved reserves to the net production, 
(3) a ‘‘demand’’ factor based upon the ratio of expanding 
consumption of energy, and (4) the change from year to 
year in crude oil production. In connection with the latter 


factor the witness testified that there was a definite and 
sharp decline in the price of gas at the well as the produc- 
tion of crude oil increases. 


The evidence shows that before 1935 and, irregularly, 
to about 1947 the general tendency of gas prices was to 
decline. As the Commission is aware, previously large 
interstate lines serving populous centers were not numer- 
ous. With the rapid increase in the construction and ex- 
pansion of such lines came tremendous increases in the 
demands upon producers for gas for transportation and 
sale to and by such pipelines. Concurrently, in about 
1947-48, there came a turning point in the price of gas. 
Between then and June 7, 1954 prices rose rapidly, slowing 
up, however, in the later years. 


14 The equilibrium price in the market he defined as ‘‘the price at which 
the quantity [of that which is] offered by sellers is equal to the quantity which 
buyers are willing to take.” 
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All of this latter evidence was offered in support of 
the view that in time gas prices will seek a level consistent 
with the relationship between supply and demand. | In 
other words, the price from time to time will be whatever 
the market will sustain. But on the basis of the study 
made by Applicants’ witness, he concluded that a cumula- 
tive rise therein of 41 percent from 1951 through 1954 
was justified as compared with a cumulative increase over 
the same period of only 8 percent as provided by |the 
escalation clause in the contract. | 





Continental offered the testimony of an individual who 
for 20 years was an independent operator in the gas and 
oil field of Oklahoma and Texas. The witness explained 
the impossibility of reducing to dollars | 


| 
| 
| 
| 
| 
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and cents the amount which would have to be allowed over 
and above actual cost of producing gas in order to induce 
independent operators to engage in the business of explor- 
ing for gas and oil."® He said, however, that aside from 
the matter of regulation, if he could depend upon a fixed 
price which would return to him the costs of operation 
and within two or three years the capital invested,’ he 
might be willing to explore for gas in Harrison County. 
He would not, he said, be interested in a price as low! as 
131% cents. | 








Although the record contains other evidence relevant 
to the market value of the gas here involved as compared 
with gas sold and purchased by others and with compet- 
ing fuele: that evidence need not be considered further 
here. 


i 
| 


15 He added, however, that so long as gas production was subject to regula- 


tion he would not be interested in producing gas at any price. 
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But, in addition, Applicants contend that the size of 
the reserve, the relative stability of the supply and the 
relative proximity of Mississippi’s ultimate market are 
all factors which must be given consideration in deter- 
mining whether the increased price is fair and reasonable. 


In connection with their argument that the contract price 
is a reasonable price Applicants again resort to the deci- 
sion of the Supreme Court in the Mobile case, supra. p. 19. 
They construe that decision to mean that where a price 
is set forth in a contract between two freely bargaining 
parties, the Commission can find that price, or any part 
of it, unreasonable and, therefore, unlawful under Section 
4 of the Act only where there is evidence to show that 
it is unreasonable as not ‘‘being in the public interest.”’ 
Applicants insist that no facts appear in this record which 
would permit or even justify such a finding. 


In that context they refer to evidence in the record 


which indicates that an increase in price from 13 to 13%4¢ 
would not have a substantial impact on the ultimate con- 
sumers of Mississippi’s gas. The effect of an increase 
from 12 cents to 151% cents over the life of the contract 
is not revealed. 


Going beyond the question of the Commission’s right 
to determine the reasonableness of rates entered into in 
arm’s-length bargaining, as well as the question of the 
adequacy of proof that the public interest requires a find- 
ing that the contract price is unreasonable, Applicants 
contend that: 


3306 


‘‘Under the Natural Gas Act, in review of independent 
producers contract prices, the Commission is free to 
adopt any practicable method of regulation consistent 
with the public interest, and the public interest re- 
quires adoption of a method which would allow pro- 
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ducers commodity value as set forth in their contracts, 
where those contracts are shown to be fair, reasonable, 
and reflections of commodity value under competitive 
conditions.’ | 


In support of that contention they argue that any 
method or formula for the determination of the reason- 
ableness of rates of independent producers based upon an 
original cost rate base or cost of service is impracticable 
and not in the public interest. While there is evidence 
from which inferences may be drawn that numerous prac- 
tical difficulties would accompany an attempt to apply a 
rate base—cost of service formula for such purposes, it 
is not believed that the record is conclusive that the appli- 
cation of such a formula is impossible or that it is not in 
the public interest. 





Applicants argue further that the use of averages of 
field prices, without consideration of the comparability of 
the contract used or without critical appraisal of all cir- 
cumstances surrounding the transactions reflected therein, 
would result in a meaningless, erroneous standard. | The 
record herein fully supports that contention. | 


In addition, Applicants argue that the allowances of 
competitively arrived at contract prices, shown to be|rea- 
sonable under competitive conditions, is necessary to | pro- 
vide incentive for exploration and development in’ the 
natural-gas industry, and such allowances and incentives 
are necessary in the public interest. While it seems’ well 
established that the rapid and substantial rise in the price 
of natural-gas in the fields has been due to an even more 
rapid increase in the demand therefor, and that such in- 
creasing price will act as an incentive for inerdased 
explorations and development, it is not so clear that the 
price paid to producers and gatherers in the fields should 
remain without regulation. As it is understood, Alppli- 
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cants’ contention is that such prices should be fixed by 
the balancing of supply and demand. Thus the result 
would be increasing prices to the point where (if any 
such point were reached) the supply would equal the de- 
mand, taking into account, of course, the economic impact 
of the price of fuels or other sources of energy which 
might come into competition with natural gas, the prices 
of which would also be fixed by the relationship between 
supply and demand. 


Finally, Applicants argue that, as a matter of law, the 
Commission is free, under the Natural Gas Act, to formu- 
late a practicable method of regulation without reference 
to public utility cost of service. This 
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contention appears to assume that in determining just and 
reasonable rates for independent producers of natural 
gas who are also natural-gas companies, the Commission 


is completely unfettered in its choice of a rate-making 
method. The courts have from time to time, and ease to 
case, indicated minimum standards below which regulated 
utility rates have, or would have, resulted in confiscation 
and, consequently, the deprivation of Constitutional rights 
of the regulated utility. It was assumed that there existed 
a zone or band of reasonableness above those minimum 
requirements and within which band reasonable rates 
might fall. More recently the decisions of the courts have 
given rise to doubt as to the continued validity of those 
assumptions. So far as this Commission is concerned the 
problem is brought into focus in its recent decision In the 
Matter of Union Oil Company of California et al., Docket 
Nos. G-4331 et al. (Opinion No. 300), issued December 6, 
1956.7® 


16 Petition for Rehearing denied by order of January 31, 1957. 


308 





(3308) 


In that proceeding the evidence showed that the in- 
creased rates were reached as a result of arm’s length bar- 
gaining and were within the range of the field prices, in 
the pricing area. It showed (in excess of the evidence) in 
this record) that in order to get the consent of the buyer 
the seller was required to grant additional consideration 
such as increased dedicated gas reserves. It tended to 
establish that the price of gas as sold to the local distri 
bution companies compared favorably with the prices, of 
coal and fuel oil. No evidence was presented to show what 
rates might be needed to further exploration or other 
production functions.” | 


Earlier, (in its order issued October 24, 1955, in the 
same proceeding) the Commission had observed that) in 
providing for Commission responsibility in connection 
with rate filings the Natural Gas Act makes no distinction 
between independent producer natural-gas companies and 
interstate pipeline gas-companies with respect to the eri- 
teria of proof in rate increase proceedings. In the cmon 
above referred to the Commission said: 





* * * The central issue presented is one of Constitu- 
tional requirements and of our statutory power. The 
Applicants 
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claim that the Act does not limit the Commission) to 
the use of any particular formula or combination of 
formulae in determining just and reasonable rates 
under Section 4 (e). | 


17 There is here, of course, the testimony of Continental’s witness that there 
ig no way the cost in dollars and cents of such needed inducement could be 
evaluated. (supra p. 27) | 

In the above cited opinion the Commission said ‘‘ general statements by 
expert witnesses to the effect that increased rates are needed or desirable as 
an incentive to continued exploration and development of gas supplies; are 
not evidence that the [increased] rates are just and reasonable. 
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And the Commission held that the City of Detroit v. 
Federal Power Commission 230, F. 2d 810 (C. A. D. C., 
1956) certiorari denied 352 U. S. 829, is controlling. In 
the latter decision the court said: 


Although the Commission cannot be compelled to fix 
rates at the lowest level of reasonableness, neverthe- 
less it remains true that the primary aim of the Act 
in the words of the Supreme Court is ‘‘to protect 
consumers against exploitation at the hands of 
natural-gas companies.”’ 


While * * * the Commission may be empowered to 
consider some * * * factors [among others, the need 
for encouraging exploration and development of gas 
resources by the allowances of amounts in excess of 
development and exploration costs,’*] it must also, 
and always, relate its action to the primary aim of the 
Act to guard the consumer against excessive rates. 
If the Commission contemplates increasing rates for 


the purpose of encouraging exploration and develop- 
ment * * * it must see to it that the increase is in 
fact needed, and is no more than is needed, for the 
purpose. Further than this we think the Commission 
cannot go without additional authority from Congress. 


* * ” * 


« * * When we refer to an ‘‘increase’’ we mean an 
increase which would result from the use of the con- 
ventional rate-base method. For though we hold that 
method not to be the only one available under the 
statute, it is essential in such case as this that it be 
used as a basis of comparison. * * * Unless it is * * * 
used at least as a point of departure, the whole experi- 
ence under the Act is discarded and no anchor, as it 


18 Which the court said ‘‘ * * * we need not decide * * * on the present 
record. ’’ 
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were, is available by which to hold the terms ‘‘just 
and reasonable’? to recognizable meaning. 


While the evdience presented in this record by the 
Applicants shows, among other things, that the contract 
reflecting the increased rates was entered into at arm’s 
length in a competitive market, and that the increased 
price falls within the range of prices paid to other pro- 
ducers in the pricing area, Applicants have wholly failed 
to offer any evidence respecting their investment in plant 
or their costs of operations. It must, therefore, be held 
here, as the 
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Commissions held in the Union decision, supra,® that; | 


On this record it is not possible to strike a fair balance 
between investor and consumer interests. We cannot 
be sure that the rates are sufficient to promote explora- 
tion for and development of gas supplies and, at the 


same time, to provide the protection to the ultimate 
consumer contemplated by the Act. 





Here, as it was there, it is impossible to determine from 
the evidence whether or not the end result of the increases 
here proposed by Applicants would be just and reasonable ; 
and here too, ‘‘It is impossible to meet the requireménts 
of either the Act or the Constitution unless we can deter- 
mine the revenue requirements of the industry we must 
regulate and the effect of the rate in question on its earn- 
ing capacity.”’ 


It is concluded that there rested upon the Applicants 
the burden of proving by affirmative, concrete and per- 
19 See also the Commission’s orders issued February 6, 1957 In the Matters 
of Orange Grove Oil and Gas Company, et al., Docket No. G-8518, et al., and in 
Sun Oil Company, et al., Docket Nos, G-8288, et al. | 
| 
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suasive evidence that the increased rates are just and 
reasonable within the meaning of Section 4 (e) of the 
Natural Gas Act, and that they have wholly failed to 
sustain that burden. 


Motion for Relief and Declaratory Order 


As has been noted above, after the proceedings in Docket 
Nos. G-8697 and G-8696 had been set down for hearing— 
indeed after they had begun—Mississippi (on July 9, 
1955) filed the Petition for Relief and Declaratory Order 
which proceeding has been designated Docket No. G-9097. 
In that petition it was alleged, among other things, that 
due to shrinkage occasioned by processing wet gas through 
the separators and the gasoline plant, gas consumed in 
unit heating operations, lost and unaccounted for gas, and 
the inherent inaccuracy of wet gas measurements, the 
amount of dry residue gas received by Mississippi at its 
metering station downstream from the gasoline plant is 
less than the aggregate of the volumes measured at the 
respective well head meters; that Stanolind construes the 
contract to mean that Mississippi is obligated to deliver 
to Stanolind at the intake side of the (the central battery 
of separators and/or) gasoline plant, the total quantity 
of gas measured at the well and that Mississippi is liable 
to Seller under the contract for the difference in volume 
of gas. According to the petition the Applicants in this 
proceeding were contending that between November 8, 
1951, when deliveries from Applicants to Mississippi, from 
Mississippi back to Applicants, and from Applicants back 
to Mississippi began, Mississippi had failed to redeliver 
to Applicants at the intake side of the separators or the 
gasoline plant 1,171,044 Mcf of gas to which Applicants 
were entitled, and which had a reasonable value of 
$259,698.58. 
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It was alleged in the petition also, and it was brought 
out in this record, that Applicants had, on May 21, 1935, 
filed suit in the District Court of Harrison County, ‘Texhs 
for the recovery of the above named amount and that such 
suit had later been, on June 14, 1955, upon petition of 
Mississippi, removed to the United States District Cont 
for the Eastern District of Texas. 





While, as will more clearly appear later in this decision, 
the proceeding in neither the State nor the Federal Court 
in Texas has any particular significance in this proceeding, 
a brief statement of what appears to have happened there 
may contribute to an understanding of the issues here, 


It now appears that on April 4, 1956, the Federal Dis- 
trict Court which had directed the removal in the first in- 
stance of the action from the State to the Federal Court 
returned it to the District Court of Harrison County, 
Texas. It further appears that thereafter, predicated upon 
answers of a jury to questions propounded, a judgment 
was entered in favor of the applicants for about half lof 
the amount applicants had sought; and that an appeal 
from such order has been taken by Mississippi. ! 





It has already been concluded that the sale of gas by 
the Applicants to Mississippi under the contract of April 
3, 1951 is a sale of natural gas in interstate commerce 
subject to the jurisdiction of this Commission. The exer- 
cise of authority by a state agency does not restrict or 
curtail the authority and jurisdiction of this Commission. 
Consequently, to the extent that the relief sought by 
Mississippi falls within the scope of the statutory author- 
ity and duty of this Commission, it will have power to act 
regardless of the action of the state courts. Furthermore, 
it “should be said in that connection since counsel for 
Stanolind has used the argument, it is not believed that 
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the conclusion of the Federal District Court in its order 
that ‘‘there is no federal question involved”’ in the current 
court proceeding would place upon the jurisdiction of this 
Commission any limitation which does not otherwise exist. 
Therefore, with respect to the matter of jurisdiction, it is 
necessary here simply to determine the scope of this Com- 
mission’s authority. 


In its petition for relief and declaratory order Missis- 
sippi asks that the Commission order, pursuant to the 
terms of Rate Schedule No. 31 for the sale of gas by 
Stanolind to Mississippi, that: 


(1) Mississippi be required to receive and pay for 
only that amount of dry residue gas received by it 
and measured at its master metering station in the 
Woodlawn Field; and that 


(2) Mississippi be declared to have no liability for 
payment pursuant to said gas sales contract of April 
3, 1951 (Rate Schedule No. 31), other than to pay for 


such dry residue gas as is received and measured at 
its central metering station in 
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the Woodlawn Field, and that any demands by Stano- 
lind or others for additional payment for said gas or 
for any other quantity of gas be deemed to be null 
and void and of no effect; and that 


(3) Stanolind be ordered to abide by said determina- 
tion. 


Mississippi also asked that a hearing be ordered to 
determine that Mississippi is not required to pay for any 
amount of gas based upon any difference in measurement 
of the quantity of gas metered near the wells and the 
quantity received at the separators or gasoline plant, and 
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such other and further relief to which it may be entitled 
in these proceedings. 


There appears to be no significant controversy between 
the parties as to the underlying factual situation, the 
difference being that of interpretation of the contract. | 


Stated quite simply, Applicants contend that the Con- 
tract of April 3, 1951, requires the payment by Mississippi 
at the wellhead meters: while Mississippi contends that no 
such obligation exists. 


Under the provisions of the contract, subject specificaly 
to the limitations therein contained, Seller dedicated to 
the performance of the agreement gas produced from 
Sellers’ interests in those lands and leases which were 
commercially productive of natural gas from formations 
down to the top of the Travis Peak Formation underlying 
the land and leases or unitized tracts in which Seller had 
an interest in the Woodlawn Field. Among others, Seller 
expressly reserved unto itself certain prior rights 7° with 
respect to ‘‘the gas production covered hereby, together 
with sufficient gas to satisfy such rights’’ (1) to deliver 
to lessors sufficient gas to meet the requirements of lessee’ S 
obligations under such leases to furnish gas to such lés- 
sors, (2) all such gas as Seller might need or require for 
operations necessary to operation of properties in the 
field in which Seller has an interest, (3) the right to 
recover and retain all liquid hydrocarbons contained in 
the gas together with entrained liquefiable hydrocarbons 
removed in multiple-state low temperature oil and gas 
separators or similar devices, (4) the right, (prior to 
January 1, 1955) to install and operate a cycling plant 
for the purpose of re-injecting processed gas into sub- 


. . . | 
surface reservoirs, and the right, in addition to the others 








20 Applicants cite a number of decisions with respect to the meaning of the 
word ‘‘reserves’’ but there appears to be no controversy with respect thereto. 
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otherwise reserved, ‘‘to use all of the gas which may be 
required for fuel and shrinkage in said plant and attendant 
facilities and for injection into subsurface formations”’, 
(5) the right (at any time) to install and operate 
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(or have installed or operated) a gasoline plant and to 
process at such plant all or any part of the gas gathered by 
Mississippi and to cover the liquid and liquefiable hydro- 
carbons from such gas, in which case Seller reserved the 
right to use all of the gas which might be required for 
fuel and shrinkage in said plant and attendant facilities, 
(6) the right at any time and from time to time to con- 
struct and operate one or more batteries of standard sep- 
arators or multiple-stage low temperature oil and gas 
separators for the recovery of hydrocarbons and entrained 
liquefiable hydrocarbons. 


Article IV of the contract, which is entitled ‘‘Point of 
Delivery and Transfer of Title’’, provides that: 


1. All gas sold hereunder shall be delivered to Buyer, 
and title thereto shall pass to Buyer at the points of 
delivery which shall be at the inlet side of Buyer’s 
metering equipment to be constructed by Buyer and 
located at or near each well situated on the lands and 
leases dedicated hereto. 


2. If at any time Seller exercises its reserved right 
to cycle or process the gas as provided in subpara- 
graphs (f) and (g) of Article II hereof or to install 
and operate a battery or batteries of multiple-stage 
separators as provided in subparagraph (h) of Article 
II hereof, then, in such event, measurement of the 
volumes of gas sold hereunder may be made at the 
outlet side of said cycling or processing plant or at 
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the discharge of the said central battery or batteries 
of separators installed and operated as herein pro- 
vided, but, subject to the provisions of Article II 
hereof, title to the gas shall pass to Buyer at the 
point of delivery hereinabove provided in Paragraph 
One (1) of Article IV. Seller shall reimburse Buyer 
for the actual net cost to Buyer of installing such 
additional measurement facilities for accepting de- 
livery at the outlet side of said plants or at the dis- 
charge side of said battery or batteries of separators 
if such plants or separator battery or batteries are 
located by Seller at any point other than the point 
or points of delivery established hereunder at the 
time deliveries of gas begin under this agreement. 
Seller further agrees to reimburse Buyer the actual 
cost to Buyer for any relocations, alterations, changes 
and extensions to Buyer’s gathering system, made 
necessary by the installation of separators and bat- 
teries of separators or plants by Seller. | 





| 
| 
To the extent that it is here pertinent Article Xi 


Quality—provides that: | 


1, The Natural gas delivered hereunder shall * * * be 
free of objectionable liquids and solids, oxygen and 
other deleterious substances, * * * | 

2. It is understood and agreed that Seller shal] never 
be required to dehydrate the gas deliverable hereunder 
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nor to process or do any other thing to said gas other 
than to pass such gas through oil and gas field sep- 
arators. Seller may at its opinion, however, elect 
to dehydrate the gas. 


i 
| 
| 
H 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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On the same day on which the contract was executed 
Mississippi directed to the Applicants a leter in which 
it was stated that: 


* * * * 


Simultaneous with the execution of a Gas Sales 
Contract, we agree that you shall have the right, to 
be exercised by you at any time prior to January 1, 
1955, to require us, or, at our election, an affiliate or 
subsidiary company, to construct and operate a gaso- 
line plant in the Woodlawn Field in order to process 
all of the gas sold by you to us under the Gas Sales 
Contract for the remainder of its term. If such a gaso- 
line plant is so constructed and operated by us, 
directly or indirectly, the operator shall be entitled 
to receive a portion of the plant’s products obtained 
from all the gas processed in the plant equivalent 
in current sales value to the total of the following 
amounts: 


1. The cost of the plant as amortized over the 
remaining portion of the primary term of the 
contract ; 


. All operating expenses of the plant, including 
315% interest on borrowed capital utilized in 
building such a plant; and 


. A profit after all charges and costs (including 
income tax) equal to 644% per annum net on 
the unamortized plant investment over the re- 
maining portion of the primary term of the Gas 
Contract. 


It is agreed that the Gas Sales Contract is now in 
full force and effect and that it shall remain in full 
force and effect in accordance with the terms and 
provisions therein contained, even though such gaso- 
line plant is never so constructed and operated by us. 
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The above, in general reflects my understanding of 
the negotiations between our Mr. R. V. Terry and 
representatives of your company. I am aware that 
this letter does not purport to cover all of the details 
and items of negotiation incident to such transaction, 
but is intended to convey the general terms and major 
intentions of the parties. 
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That proposal was approved and accepted by the Appli- 
eants on April 6, 1951. | 


From November 8, 1951, to June 1954, Applicants were 
operating a central separator battery consisting of me- 
chanical separators and low temperature separator units. 
The mechanical separators utilized the reduction in the 
velocity of gas as well as the scrubbing or wiping element 
to remove any liquids. From there the gas flowed into 
the low temperature separator units where the pressure 
was reduced (thus the gas is expanded) to a lower pres- 
sure and a lower temperature. Under such treatment the 
gas would retain the liquids, and they dropped out into a 
sump tank. No equipment existed at or near the wellhead 
for the removal of water or other liquids. In fact, before 
reaching the central battery no moisture other than the 
free water had been removed. No form or method! of 
dehydration was applied after the gas left the central 
battery of separators. 


In the latter part of that period compressors were 
installed which put that low pressure gas back into the 
system. In June 1954 the central separator battery was 
replaced by a gasoline plant. While Applicants operated 
the central battery of separators a certain amount of gas 
was vented and flared because the processing through those 
facilities reduced the pressure below the required line 
pressure, ! 
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On March 8, 1951, a meeting was held at which there 
were discussed general plans and procedures for construct- 
ing the gathering system. According to the testimony of 
Mississippi’s main line superintendent, who was in com- 
plete charge of the construction for the main line from 
Monroe to Woodlawn as well as the gathering system in 
the Woodlawn Field, the purpose of the meetings, so far 
as he was concerned, was ‘‘to obtain information * * * as 
to what we were required to do in the Woodlawn Field 
in the matter of building this gathering system, and to 
obtain, if possible, Stanolind’s idea about what they had 
in mind had they, rather than Mississippi, built the sys- 
tem.’’ He obtained at one of the meetings two blue- 
prints, one of which showed the wellhead metering and 
heater installation. The witness could recall no specific 
discussion as to the details of what should or should not 
be installed in the way of heaters or other facilities for 
the avoidance of hydrates. This witness testified that so 
far as he knew, at the time there was no other economical, 
entirely satisfactory method of transporting this gas from 
the wells to the central point without the use of heaters. 

Consulting engineers were employed by Mississippi to 
design a suitable heater installation for the Woodlawn 
gathering system. The witness gave consideration to the 
use of separators for the removal of the moisture at the 
wellhead, with the hope that Mississippi would be able 
to transport the gas without the use of heaters. The con- 
sultants, however, threw out that suggestion in favor of 
the use of heaters. 
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On or about August 16, 1951, Mississippi was informed 
of Stanolind’s decision to make the separation of the 
hydrocarbons at a central battery of separators in the 
field rather than at each particular lease. Then Mississippi 
knew that it would be necessary to install heaters in order 
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to keep the wells flowing into the system, and orders tor 
such heaters were placed in the latter part of Septem- 
ber 1951. Actual construction on the gathering system 
was started on September 20, 1951. Two or three subse- 
quent meetings were held to discuss progress; at one of 
them the location of the central separators was fixed. 
At least two sets of drawings of the various facilities 
which Mississippi was installing in the gathering system 
were submitted. 


On September 13, 1951 (just a week before construction 
of the gathering system began) Stanolind and Continental 
directed to Mississippi a letter which was to ‘‘evidence our 
agreement concerning the dehydration of the gas sold |to 
you by us’’ under the contract of April 3, 1951. It referred 
to the provisions of the contract under which Applicants 
had the right to construct and operate one or more bat- 
teries of standard separators of multiple-stage, low tem- 
perature oil and gas separators or units. 





The letter stated that the Seller then contemplated in- 
stalling low temperature separation units; that ‘‘although 
Seller is not required by the contract to dehydrate the 
gas, both Seller and Buyer recognize and understand that 
if such low temperature separation units are installed, 
dehydration of the gas * * * will be accomplished by the 
operation and use of such low temperature separator 
units.’’? In view of that the parties agreed that Seller 
would install and place in operation ‘‘* * * not later than 
November 1, 1951, low temperature separation units which 
by the operation thereof shall dehydrate all the gas deliv- 
ered under the contract.’? Buyer in consideration of the 
dehydration of the gas by Seller agreed to pay Seller jin 
addition to the price specified in the contract one-fourth 
cent (14¢) per Mef. of gas delivered by Buyer under 
the contract so long as the gas is so dehydrated by Seller. 
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It provided further, however, that Seller had the right 
to discontinue the use and operation of the low tempera- 
ture separation units at any time, and upon six months 
notice to discontinue dehydration of the gas by any means. 
In that event Seller would lose the right to dehydrate 
and concomitantly Buyer would be relieved of the obliga- 
tion to pay 44¢ per Mef. for dehydration. 
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This letter agreement was accepted by Mississippi on 
November 14, 1951.72 


So far as the record discloses, between August 15 and 
November 8, 1951, neither party raised any question as to 
the proper construction of the contract or who would be 
responsible thereunder for heater fuel and the shrinkage 
of gas occurring in the gathering process. It appears 
from the evidence that from the beginning of the service 
on November 8, 1951, to March 31, 1955, Mississippi had 
paid Applicants for only the quantity of gas which Missis- 
sippi received at Mississippi’s central metering station, 
below the outlet of the gasoline plant. 


As has been indicated, it is the contention of Applicants 
that Mississippi was and is obligated to deliver back to 
Applicants at the intake of the central battery of separa- 
tors or gasoline plant ‘‘the full well meter stream of gas.”’ 


The evidence shows that, as is specifically provided in 
the contract, Mississippi has throughout its operations in 


210n April 21, 1953, Stanolind and Continental directed to Mississippi 
another letter, in which notice was given to Mississippi forming the latter 
that ‘‘we estimate present facilities will be incapable of dehydrating the gas 
to the specified water content after October 31, 1953, and we are hereby 
giving the required six months notice as of May 1, 1953, of such fact. You 
are hereby further notified that Stanolind Oil and Gas Company and Con- 
tinental Oil Company do not elect to exercise their option to install and op- 
erate additional dehydration facilities. 
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the Woodlawn Field measured gas at two places (1) at 
the wellhead and (2) at the ‘‘master meter’’ located down- 
stream from the discharge of the central battery of sep- 
arators and the outlet side of the gasoline plant respec- 
tively. The meters at the well heads serve at least two 
purposes.”** They enable compliance with the ‘‘allowables’’ 
regulations which are related to the operations of the 
individual wells, and they provide a means by which there 
may be determined the share of each royalty owner in 
the condensate ultimately recovered in the SE PACHLOTS: 4 or 
the processing plant. 


Statewide Rule No. 21 of The Texas Railroad Commis- 
sion, effective at the date of the contract, provided that: 





Where oil and gas are found in the same stratum and 
it is impossible to separate one from the other, or 
when a well has been classified as a gas well * * * the 
operator shall install 
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| 

a separating device to separate the oil or liquid 
hydrocarbons from the gas, which separating device 
shall be kept in place as long as necessity therefor 
exists, and after being installed such device shall 
not be removed nor the use thereof discontinued with- 
out the consent of the Railroad Commission of Texas. 
All oil and/or distillate or any other liquid hydro- 
carbons as and when produced shall be adequately 
measured according to the pipe line rules and regula- 
lations of the Commission before the same leaves 
the lease from which they are produced and sufi- 


22In a letter dated December 11, 1951 Stanolind’s Division Gas Superin- 
tendent said: ‘‘* * * We recognize that as long as the central Separation 
Station is operated, the well meters are for the purpose of allocating gas and 
distillate back to each individual unit, and consequently, the charts from the 
well meters are of little interest to Mississippi. * * * ’’ 


if 
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cient tankage and separator capacity shall be pro- 
vided by the producer to adequately take daily gauges 
of all oil distillate and/or liquid hydrocarbon and gas 
produced. 


It is further provided, however, that: 


In instances where two or more tracts of land * * * 
have their working interests * * * [and] their royalty 
interests owned by the same parties, and are located 
in such proximity to each other as to permit * * * the 
running of the oil from all of said tracts into common 
tankage, the production from said leases may be run 
into a common tank battery * * * provided that a 
permit allowing the use of a common tank battery 
or common tank batteries shall have first been ob- 
tained from the Chief Supervisor of the Oil and Gas 
Division of the Railroad Commission of Texas. * * * 


A fundamental consideration in the contract negotia- 
tions was, of course, the retention by Applicants of the 
right to recover the liquid hydrocarbons. The basic con- 
cept underlying the contract seemed to contemplate the 
removal of the liquid hydrocarbons on the lease in accord- 
ance with State wide Rule No. 21 of the Texas Commis- 
sion and, therefore, the absence of the liquid hydrocarbons 
in the gas which was to be gathered by Mississippi’s 
gathering system. Had Applicants finally decided to pur- 
sue that method of operation the liquids would have been 
removed from the gas stream before it reached the well- 
head meters. Those meters would have been, so far as the 
provisions of the contract are concerned, the only meters 
employed throughout the field operations and they would 
have recorded the volumes of gas payment for which 
Mississippi would have been responsible. Under those 
conditions the residue gas being free of liquids, would 
have been such that it could have been transported, with- 
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out the use of heaters, and without the necessity to blow 
down the lines, and thus it would have cost Mississippi 
only the price set out in the contract plus the cost of 
operation of (including return on) the gathering system, 
such small loss of residue gas as might have resulted 
therefrom and, to the extent that it might have been neces- 
sary to permit continuous deliveries of Applicants’ gas 
into Mississippi’s transmission line in accordance with 
the state allowables, the cost of compression. Under those 
circumstances this controversy would not have arisen. 
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If the evidence supported the inference that at the date 
of the contract the parties thereto anticipated separation 
of the well effluent at the wellhead as above described it 
would seem unnecessary to consider the matter further. 
It could then logically be concluded that the base costs 
to Mississippi had been established on that assumption 





and that any excess over such costs would be the responsi- 
bility of Applicants, as is contended by Mississippi. | 


It is clear from the record, and it cannot be disputed, 
that at the time the contract was entered into Mississippi 
was thoroughly experienced in gas gathering and in pipe- 
line operations. While it is true that at the date of the 
contract Applicants had not reached a definitive conclusion 
with respect to the point at which separation would take 
place, the evidence shows that in the discussions between 
the representatives of the Applicants and those of Missis- 
sippi held over a period of a month prior thereto the possi- 
bility of a decision in favor of a central battery of sep- 
arators or a gasoline plant appeared, if not as almost 
certain, at least as a very definite possibility. As we have 
seen, so serious a possibility was it that consultants were 
called in for suggestions as to how, in that event, the 


gas might be transported without the use of heaters. The 
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consultants advised against some other method and Mis- 
Sissippi’s expert testified that he knew of no other eco- 
nomical entirely satisfactory method of transporting that 
type of gas to a central point in the field without the 
use of such equipment. 


It was against the background of that experience and 
knowledge and with unquestioned awareness of the like- 
lihood that the gas would not be separated on the lease as 
is provided for in Statewide Rule No. 21 above referred 
to, but would have to be transported in the form of raw 
gas, that Mississippi specifically, and without any qualifi- 
cation whatever, agreed ‘‘to construct, maintain and oper- 
ate at its sole cost, risk and expense a gathering system 
* * * adequate to transport the volumes of gas herein pro- 
vided from each of Sellers’ wells to a mutually agreeable 
common point in the Woodlawn Field for commingling 
and transmission through Buyer’s pipeline.’’ It is quite 
clear that such gas as is used in the heaters is consumed 
in order that the maximum amount of entrained liquid 
hydrocarbons can be delivered from the wellhead to the 
gasoline plant. That, of course, is in accordance with the 
contract and it inures to the benefit of Applicants. But 
at the same time, the resultant greater efficiency of the 
gathering system would redound to the benefit of Missis- 
sippi. There is nothing in the record tending to show that 
the cost of the gas which is used in field line heaters is, 
or could be considered as anything other than gathering 
expense. 
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Cognizance is taken of the fact that in the context of 
that statement no reference is made to the central battery 
of separators or gasoline plant. It is noted also that de- 
spite Applicants’ insistence that Mississippi is obliged 
to deliver to Applicants at the intake side of the central 
battery of separators or gasoline plant every foot of the 
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gas which Mississippi had received at the wellheads there 
is no provision in the contract for the metering of the gas 
at that point and, so far as the evidence discloses, there 
are not now and have never been, any metering facilities 
there. In that connection it should be pointed out that 
while in the contract the Applicants reserved the right to 
install and operate a central battery of separators, no 
reservation was made respecting the use of gas in connet- 
tion with the operation of such equipment. The evidence 
shows, however, that in addition to the use of fuel inva 
heater at the entrance to the separator plant and its use 
in other plant facilities there were times in the early his- 
tory of the plant that processing operations so reduced the 
pressure of some of the gas that it would not flow into 
Mississippi’s receiving line but had to be wasted to the 
air. Later compression was provided for the purpose of 
avoiding such waste and then gas was used as fuel for 
compression purposes. As distinguished from that opera- 
tion, the contract did recognize the inevitability of shrink- 
age in, and the need for gas in the operation of, the gaso- 
line plant and reservation was made therefor. | 





Of significance also with respect to the position taken 
by Mississippi on this point is the language which appears 
in paragraph 2 of Article IV of the contract to the effect 
that if the Applicants exercised their right to cycle or 
process the gas or to install and operate a battery or bat- 
teries of multiple-stage separators ‘‘then, in such event, 
measurement of the volumes of gas sold hereunder may be 
made at the outlet side of said cycling or processing plant 
or at the discharge of the said central battery or batteries 
of separators * * *’’. This language, it must be conceded, 
gives substantial force to Mississippi’s argument that the 
contract requires it to pay Applicants only for the gas 
which it received at Mississippi’s master meters in the 
Woodlawn Field. | 
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Nevertheless, that evidence does not, it is believed, coun- 
ter-balance the specific undertaking of Mississippi to as- 
sume all of the costs of gathering. Furthermore, except 
for that last above referred, the whole body of the evidence 
herein seems to point to the conclusion that Mississippi 
bound itself to pay all costs of gathering including spe- 
cifically the cost of installation and operation of well head 
meters, installation and operation of all pipelines, heaters 
and other gathering equipment, dehydration and compres- 
sion. No logical reason for the exclusion of the gas used 
in the heaters and shrinkage in the gathering process can 
be seen. 
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This conclusion is not intended as a determination of the 
fairness and reasonableness of the result from the stand- 
point of cost of gas to Mississippi and is not dispositive of 
the Commission’s statutory authority to take action in the 
premises. We go then to the latter issue. 


In addition to the contentions that the petition for declar- 
atory judgment does not raise issues subject to Commission 
jurisdiction because a Federal court has ruled that they 
present no federal question, and that a state court is pres- 
ently exercising jurisdiction in the case, both of which have 
heretofore been discussed, Applicants contend that the 
Commission does not have the power to grant the relief 
sought because it cannot make retroactive orders. 


It is undisputed that the Commission does not have the 
power to grant reparations. To the extent that an order 
issued in this proceeding might affect rates and charges 
paid by Mississippi and collected by Applicants prior to 
the date on which the proposed increased rates became 
effective, the Commission would be called upon to exercise 
such powers. It is concluded, therefore, that no such order 
can be issued here. 
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However, with respect to issues presented in a suspen- 
sion proceeding which are properly related to the increased 
rates involved the Commission has full and complete au- 
thority to dispose of such issues and also of such funds as 
may have been collected under refund obligations. Con- 
sequently, if the issue presented here by the petition of 
Mississippi called for an interpretation of the rate sched- 
ules in respects having a relationship to the increases in 
rates proposed herein the authority of the Commission to 
issue an order governing such a matter could hardly be 
doubted. But that is not the situation here. 








As has been pointed out, the proceedings in Docket Nés. 
G-8696 and G-8697 are under Section 4 of the Act and that 
section relates to the filing of initial rate schedules and the 
procedures requisite to making changes in such filed rate 
schedules. Under that section the Commission has the re- 
sponsibility to determine whether changes proposed in filed 
rate schedules are just and reasonable, but is does not have 
the authority to initiate such changes. It is clear that the 
changes which Applicants propose herein are related ex- 
clusively to the price in cents per Mef and are entirely un- 
related to the point of delivery of the gas. 
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But Mississippi’s request, as set out in its petition, that 
it be required to receive and pay for only that amount of 
dry residue gas received by it and measured at its master 
metering station in the Woodlawn Field may be construed 
as a request for a determination that aside from the ele- 
ment of price increase Applicants’ rate schedule is unjust 
and unreasonable and that an order be issued declaring it 
so to be. | 


However Commission authority under the Natural Gas, 
or any other act, for a determination and order of that na- 
ture in this proceeding has not been found. 
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Such an order would require a determination of the 
reasonableness of the rate which was in effect immediately 
before the increased rates became effective. The pro- 
cedures for such a determination are to be found in Section 
5 of the Act. The circumstances under which such a deter- 
mination is to be made are not present here. Section 
1.7(¢) of the Commission’s Rules of Practice can not be 
construed to supplant in this respect Section 5 of the Act 
and it is believed that the Commission did not so intend. 


3322 
Finpincs anp ConcLusions 


Upon consideration of the entire record in this proceed- 
ing, the pleadings filed, evidence adduced and the briefs 
submitted, the Presiding Examiner finds and concludes, 
supplemental to the findings and conclusions heretofore 
herein stated that: 


(1) Stanolind Oil and Gas Company, the Applicant in 


Docket No. G-8697 and Continental Oil Company, 
the Applicant in Docket No. G-8697, and each of 
them, is an independent producer of natural gas 
within the purview of Section 154.91 of the Com- 
mission’s Regulations governing natural gas in 
interstate commerce for resale for ultimate public 
consumption, is a ‘‘natural-gas company’’ within 
the meaning of the Natural Gas Act and is subject 
to the jurisdiction of the Federal Power Commis- 
sion, 


The sale of natural gas by Stanolind pursuant to 
Stanolind’s FPC Gas Rate Schedule No. 31 and by 
Continental under Continental’s FPC Gas Rate 
Schedule No. 107 and the supplements to such 
schedules respectively to Mississippi River Fuel 
Corporation in the Woodlawn Field in Harrison 
County, Texas pursuant to the contract dated 
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April 3, 1951 and the agreements supplemental 
thereto is a sale in interstate commerce for resale 
within the meaning of Sections 1 and 2 of the Nat- 
ural Gas Act and rates and charges made, de- 
manded, and received in connection with such sale 
of natural gas are subject to the jurisdiction of 
this Commission. | 


The increases in rates and charges reflected in 
Supplement No. 10 to Stanolind’s FPC Gas Rate 
Schedule No. 31 and in Supplement No. 8 to Con- 
tinental’s FPC Gas Rate Schedule No. 107 consti- 
tute changes in rates within the meaning of Sec- 
tion 4 of the Natural Gas Act. | 
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The burden of proof in these proceedings are fone 
the Applicants Stanolind and Continental to show 





that the increased rates and charges referred to 
in Findings (3) above, are just and reasonable 
within the meaning of the Natural Gas Act. 


Stanolind and Continental have failed and ne- 
glected to sustain, in the record of this proceeding, 

the burden of proof referred to in Finding (4 ) 
above; no part of such increased rates faye been 
sastihad within the intent of the Commission’s 
orders of September 29, 1955, and such increased 
rates are therefore found not to be just and rea- 
onable within the meaning of Section 4 (a) of the 
Natural Gas Act. 





The motion made by Stanolind for a dismissal of 
the proceeding on the ground that the issuance 
of the suspension order exceeds the authority 
granted to the Commission under the Natural Gas 
Act is without substance and should be denied. | 
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(7) The petition of Mississippi for relief and a de- 
claratory order filed in Docket No. G-9097 should 
be denied. 


ORDER 


WHEREFORE, It Is ORDERED, subject to review by the Com- 
mission on appeal, or upon its own motion as provided in 
the Commission’s Rules of Practice and Procedure, that: 


(A) Stanolind’s motion for a dismissal of the proceed- 
ing on the ground that the issuance of the suspen- 
sion order exceeds the authority granted to the 
Commission under the Natural Gas Act should be 
and is denied. 


(B) The petition of Mississippi for Relief and a de- 
elaratory order should be and is denied. 


(C) Applicants herein Stanolind and Continental hav- 
ing failed to sustain the burden of proof to show 
that the increased rates and charges proposed in 
Docket Nos. G-8697 and G-8696 are just and rea- 
sonable, and such rates having been found, there- 
fore, to be unjust and unreasonable such increased 
rates are unlawful, and are disallowed. 
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(D) The rates and charges in effect under the pro- 
visions of Stanolind’s FPC Gas Rate Schedule 
No. 31 and Continental’s FPC Gas Rate Schedule 
No. 107 which were in effect immediately prior to 
September 3, 1955 were, are, and shall be in force 
and effect on and after September 3, 1955 and 
until the further order of the Commission. 


(E) Within 70 days from the date of the issuance of 
this order, Stanolind and Continental shall refund 
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to Mississippi the difference between the amounts 
collected under bond or undertaking by Stanolind 
and Continental under the provisions of Supple- 
ment No. 10 to Stanolind’s FPC Gas Rate Sched- 
ule No. 31 and Supplement No. 8 to Continental’s 
FPC Gas Rate Schedule No. 107 and the amounts 
which Stanolind and Continental would have 
charged and collected had not such supplements to 
such rate schedule not have been permitted) to 
become effective on September 3, 1955 together 
with interest at the rate of 6% per annum from 
the dates of the receipt of such excess amounts 
to the date of refund, Stanolind and Continental 
to bear all costs incidental to the making of yeh 
refund. 





(F) Within 85 days from the date of the issuance of 


Filed: 
Issued: February 8, 1957 


this order Stanolind and Continental shall report 
to the Commission in writing and under oath the 


details on and calculations resulting in the refunds 
ordered in paragraph (E) above, together with 
copies of releases from Mississippi with respect 
to such refund. 


Epwarp B. Marsa | 

Edward B.Marsh 

Presiding Examiner 

February 8, 1957 








3432 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Seaborn L. Digby, Frederick Stueck, Wilham R. 
Connole and Arthur Kline. 


In the Matters of 


Pan AMERICAN PETROLEUM Docket 
CoRPORATION ? No. G-8697 


Docket 
ConTINENTAL Ort CoMPANY No. G-8696 


Docket 
Mississipp1 Rrver Fvuet Corporation No. G-9097 


Order Disallowing Proposed Increased Rates, Ordering Re- 
fund, Denying Motion, Granting Request to Withdraw Pe- 
tition for Declaratory Order, and Modifying and Adopt- 
ing Initial Decision of Presiding Examiner 


(Issued April 14, 1958) 


This is a rate case under Section 4 (e) of the Natural Gas 
Act, arising on filings by independent producers Pan Amer- 
ican Petroleum Corporation (Pan American) and Conti- 
nental Oil Company (Continental) of proposed changes in 
rates for sales of natural gas to Mississippi River Fuel 
Corporation (Mississippi River Fuel), which proposed 
changes were suspended by Commission order dated April 
1, 1955. In docket Nos. G-8697 and G-8696 the rates for 
sales of gas by Pan American and Continental to Missis- 
sippi River Fuel from the Woodlawn Field, Harrison 


1 The name of the company has been changed from Stanolind Oil and Gas 


Company to Pan American Petroleum Corporation since this proceeding was 
instituted. 
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County, Texas, would be increased from 13.0 cents per Mef 
to 13.5 cents, pursuant to provisions in the identical ¢on- 
tracts dated April 3, 1951 between Pan American and Mis- 
sissippi River Fuel, and Continental and Mississippi River 
Fuel, respectively calling for fixed periodic escalation in 
the amounts therein specified, in this instance .05 cents, 


The other docket, No. G-9097, involves a ‘‘Petition' for 
Relief and for Declaratory Order’’ filed by Mississippi 
River Fuel on July 5, 1955, requesting the Commission to 
resolve a dispute respecting the same April 3, 1951 ¢on- 
tract between Pan American and Mississippi River Fuel, 
which constitutes Pan American’s FPC Gas Rate Schedule 
No. 31 and Continental’s FPC Gas Rate Schedule No. 107, 
under which their proposed increased rates were requested 
in these proceedings. 
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The proposed increased rates of Pan American and (on- 
tinental were instituted under ‘‘notices’’ filed by the com- 
panies on March 2, 1955, and March 7, 1955, respectively, 
and were, as mentioned, suspended by Commission orders 
issued April 1, 1955. By order issued May 19, 1955, 'the 
Commission consolidated the ahove-entitled proceedings 
for hearing. After various procedural actions, hearings 
commenced on October 1, 1955 and continuing intermit- 
tently for 18 days, concluded on November 1, 1956. 


The initial decision of the presiding examiner was issued 
on February 8, 1957. He determined, first, that the sales 
of natural gas by Pan American and Continental to Missis- 
sippi River Fuel under the parties’ contracts involved in 
this case are subject to Commission jurisdiction under 
Section 1 (b) of the Act, and that the former two jare 
‘‘natural-gas companies’’ within the meaning of the Act; 
second, that the Commission’s orders suspending the com- 
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panies’ ‘‘notices’’? of increased rates were lawful and 
proper; and third, that the companies had failed to sustain 
their burden under the Act of supporting the proposed in- 
creased rates, by their failure to offer any evidence re- 
specting their investment in plant or their costs of opera- 
tions. Fourth, the presiding examiner determined the con- 
troversy which had risen between Mississippi River Fuel 
and Pan American on their contract, as requested by Mis- 
sissippi River Fuel in its petition for a declaratory order 
in Docket No. G-9097. Finding against Mississippi River 
Fuel in the premises, he ordered that the petition be 
denied. 


Exceptions to the presiding examiner’s decision were 
filed by Pan American and Continental on April 19, 1957, 
and by staff counsel on May 20, 1957. Also, on March 27, 
1957, subsequent to the presiding examiner’s decision, 
Mississippi River Fuel filed a notice of withdrawal of its 
petition for a declaratory order in Docket No. G-9097. 


We are in agreement with the basic determinations 
reached by the presiding examiner on the first three of the 
foregoing issues. The considerations which support the 
conclusions stated in his decision are cogently detailed 
therein and need not be repeated here, except to the extent 
necessary to pass on material exceptions thereto or for 
appropriate comment otherwise. 


Considering the last of the above-mentioned matters 
first, as already indicated, Mississippi River Fuel has filed 
a notice of withdrawal of its petition for a declaratory 
order. In its notice the company stated that the ‘‘outstand- 
ing differences between the parties have been resolved’’ 
and requests that ‘‘no further action be taken by the Com- 
mission in these proceedings and that the case be dismissed 
as moot.’’ Pan American and Continental have excepted 
to the determinations reached on the issues raised by the 
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petition for declaratory order, solely for the purpose ‘of 
protecting their rights in the event Mississippi River 
Fuel’s request is not granted, however. They also state 
that the issues raised | 

3434 | 
in Docket No. G-9097 no longer exist and request that the 
proceeding in this docket be terminated. Staff counsel, 
excepting with respect to this issue alone, seemingly takes 
the position that we should deny Mississippi River Fuel’s 
request. However, under the existing circumstances we 
think the company’s request to withdraw their petition 
should be granted, and our order will be provided.? Accord- 
inly, since under this ruling the discussion in the presiding 
examiner’s decision following the heading ‘‘ Motion for Re- 
lief and Declaratory Order’’ is unnecessary, the decision 
should be modified by eliminating that part thereof, as well 
as paragraph (7) of the formal findings and paragraph 


(B) of the order, relating to the same subject matter. | 





Turning to the exceptions of Pan American and Con- 
tinental, we think that their argument that the Commission 
lacks jurisdiction in this case is fully refuted by the author- 
ities and considerations discussed in the presiding ex- 
aminer’s decision. If any further citation is required, 
the case of Deep South Oil Company of Texas v. Federal 
Power Commission, 247 F. 2d 882 (C.A. 5), June 29, 1957, 
decided subsequent to the presiding examiner’s decision, 
establishes beyond question that these companies’ sales 
are ‘‘sales in interstate commerce of natural gas for re- 
sale’? under Section 1 (b) and that the companies are 





2It should be noted that there is pending in Docket No. G-9279, et al., 
investigatory proceedings under Scction 5 (a) of the Act, respecting the 
justness and reasonableness of the rates, services, ete., of Pan American and 
Continental in issue in this case, which is in essence the issue presented by 
Mississippi River Fuel’s petition for a declaratory order. 
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‘‘natural-gas companies’’ within the meaning of the Act. 
Arguments substantially identical to those advanced by the 
companies here were explicitly rejected by the court there, 
and its holdings are determinative in this case. In the 
light of that decision it cannot be successfully argued that 
the sales in this issue are not ‘‘in’’ interstate commerce. 
Further, it is evident from that opinion that the particular 
point at which title and custody of the gas pass to the 
purchaser, or the fact that processing may take place after 
the sale, is of little materiality so far as the reach of Sec- 
tion 1 (b) of the Act is concerned.’ 
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Likewise, we consider that the presiding examiner’s de- 
cision fully disposes of the parties’ contentions respecting 
the lawfulness and propriety of our order suspending the 
companies’ proposed increased rates sought to be made 
effective under the notices which they have filed. It is suf- 
ficiently apparent by now that, both as a matter of law and 
Commission regulatory policy, every change of an exist- 
ing rate to a different price by reason of a step-up escala- 
tion clause in a sales contract constitutes a change in rate, 
and every such change is subject to suspension by virtue of 
Section 4 (e) of the Act, See, e.g., Mississippi River Fuel 
Corporation, 2 F. P. C. 170, 176; aff’d, Mississippi River 
Fuel Corp. v. Federal Power Commission, 121 F. 2d 159; 
Section 154.94 (c) of F. P. C. Regulations under the Natu- 
ral Gas Act. The companies’ claims of arbitrary and dis- 
criminatory action are fully dealt with in the presiding ex- 
aminer’s decision. 


3See also Contnental Oil Company v. Federal Power Commission, 247 F. 2d 
904, (C.A. 5, June 29, 1957) ; J. M. Huber Corp. v. Federal Power Commission, 
236 F. 2d 550 (C.A. 3), August 31, 1956; Saturn Oil g Gas Company, Ine. v. 
Federal Power Commission, .... F. 2d ...., No. 5582, CA 10, November 20, 
1957. 
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Likewise, the exceptions of Pan American and Conti- 
nental to the presiding examiner’s determination that the 
companies had failed to sustain their burden of showing 
that the proposed increased rates are just and reasonable 
under our opinion in Matter of Union Oil Company of Cali- 
fornia, et al., 16 F. P. C. 100, and the court’s decision j 
City of Detroit v. Federal Power Commission, 230 F 2d 
810, raise no material point not sufficiently dealt with in the 
presiding examiner’s decision. We conclude that the com- 
panies have not shown their proposed increased rates are 
justified, nor can they until they meet the requirements 
of these decisions. | 





We conclude that all the material exceptions to the pre- 
siding examiner’s initial decision issued herein are suf- 
ficiently answered in that decision, and that all the excep- 
tions filed to such decision should be denied. | 





The Commission further finds: 


(1) Pan American Petroleum Corporation and Conti- 
nental Oil Company are each engaged in the sale of natural 
gas in interstate commerce for resale for ultimate public 
consumption subject to the jurisdiction of the Commission, 
and each is therefore a ‘‘natural-gas company’’ within the 
meaning of the Natural Gas Act. 


(2) The sale of natural gas by Pan American under its 
FPC Gas Rate Schedule No. 31 and by Continental under 
its FPC Gas Rate Schedule No. 107 and the supplements 
to such schedules respectively, to Mississippi River Fuel 
Corporation in the Woodlawn Field in Harrison County, 
Texas, are sales in interstate commerce for resale for ulti: 
mate public consumption within the meaning of the Natural 
Gas Act. ! 
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(3) The proposed increased rates reflected in Supple- 
ment No. 10 to Pan American’s FPC Gas Rate Schedule 
No. 31 and in Supplement No. 8 to Continental’s FPC Gas 
Rate Schedule No. 107 have not been shown to be just and 
reasonable within the meaning of the rate provisions of the 
Natural Gas Act and such proposed increased rates should 
be disallowed. 


(4) Mississippi River Fuel’s request filed March 27, 
1957, to withdraw its petition for a declaratory order and 
other relief filed on July 5, 1955, in Docket No. G-9097 
should be granted. 


(5) Pan American’s motion on May 21, 1956, to dismiss 
these proceedings on the ground that the issuance of the 
Commission’s suspension order herein was beyond its 
authority, is without substantial support in evidence or 
reasonable basis in law and should be denied. 


(6) The presiding examiner’s decision should be modi- 
fied by eliminating the discussion following the heading 
‘‘Motion for Relief and Declaratory Order’’ at page 32 of 
the decision through page 44; by eliminating the language 
described above at page 30 (mimeo. ed.) as more fully de- 
scribed above; and by substituting the instant formal find- 
ings and order for those of the presiding examiner’s de- 
cision. 

(7) The exceptions to the presiding examiner’s decision 
inconsistent with this order and not discussed herein are 
immaterial to a correct decision in this case and no further 
discussion of them is required; and further, such excep- 
tions are without merit and should be denied. 


The Commission orders: 


(A) The proposed increased rates reflected in Pan 
American’s FPC Gas Rate Schedule No. 31, Supplement 
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No. 10, and in Continental’s FPC Gas Rate Schedule N : 
107, Supplement No. 8, are hereby disallowed. | 


(B) Within 70 days from the date of the issuance of thi 
order Pan American and Continental shall refund to Mis- 
sissippi River Fuel the difference between the amounts 
collected under bond or undertaking by Pan American and 
Continental under the provisions of Supplement No. 10 to 
Pan American’s FPC Gas Rate Schedule No. 31 and Sup- 
plement No. 8 to Continental’s FPC Gas Rate Schedule 
No. 107, and the amounts which they would have collected 
had not such supplements been permitted to become effee- 
tive, together with interest at the rate of 6% per annut 
from the dates of the receipt of such amounts to the date of 
refund, Pan American and Continental to bear the costs 
incident to making the refunds. 





(C) Within 85 days from the date of the isssuance of 
this order Pan American and Continental shall report to 
the Commission in writing and under oath the details on 
and calculations resulting in the refunds ordered in para- 
graph (B) above, together with copies of releases from 
Mississippi River Fuel with respect to such refund. | 


| 
| 
3437 
Docket Nos. G-8697, e¢ al. 


(D) Mississippi River Fuel’s request filed March 27 
1957, to withdraw its petition for a declaratory order and 
other relief filed on July 5, 1955, in Docket No. Q- sas 
is granted. 


’ 
? 


(E) Pan American’s motion on May 21, 1956, to dis- 
miss these proceedings is denied. 





(F) The presiding examiner’s initial decision sence 
herein on February 8, 1957, is modified as set forth in 
finding (6) above and as so modified is adopted as the 
decision of the Commission. 
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(G) Exceptions to the presiding examiner’s decision 
inconsistent with this order are denied. 


By the Commission. Commissioners Digby and Kline 
concurring stated they would approve the rates filed for 
the reason that the increase suspended is a periodic in- 


crease. 
J. H. Gurrme 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 


Pan AMERICAN PETROLEUM CORPORATION Docket 
(Operator), et al. No. G-8697 


Docket 
ConTINENTAL Om Company No. G-8696 


Docket 
MississtrppP1 River Fuet Corporation No. G-9097 


Application for Rehearing 


On behalf of the Episcopal Theological Seminary of 
the Southwest, the Methodist Home, the Bishop Quin 
Foundation, and the First National Bank of Longview, 
Texas, as Trustee for the Roy H. Laird Memorial Hos- 
pital (succeeding Annie B. Laird, independent Executrix 
of the Estate of Roy H. Laird, Deceased); Mrs. Janie R. 
Strength, Executrix of the Estate of W. H. Strength, De- 
ceased; W. Dudley Taylor, Jr., Trustee for Dudley Davis 
Taylor and Texie Taylor; C. A. McLean; M. H. Jones; 
Will Y. Lancaster; M. A. Freeman; B. W. Hemphill; Sells 
Petroleum, Inc.; Thelma Higgins; Hobart Key, Jr.; Mor- 
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ris H. Moore; J. M. Brown; C. M. Beckett, Jr.; W. H. 
Bowden, Winifred Chapman; Ernest F. Smith; Sam Hall, 
JY; Winston Taylor; J. G. Catlett Company; Sam Trant; 
Arch Jarrott, Jr.; Lina H. Van Sickle; Three States Nat- 
ural Gas Company; Bryan W. Payne; Roy Marcom; Paul 
L. Whaley; Jack Blalock; Mrs. Beulah A. Ostrom; Jack 
L. Ostrom; Robert R. Ostrom; Camille Hankamer; Rudco 
Oil and Gas Company; W. Dudley Taylor, Jr.; Willella S. 
Case; Jones, Jones and Brian; Mrs. Alice Snider; Texie 
Blalock Davis; D. H. Snyder, III, Frank Davis Snyder 
and Texie B. Davis Musser, Trustee for Jack M. Carson, 
Jr. (sueceeding W. Dudley Taylor, Jr., Trustee for D. H. 
Snyder, III, Frank Davis Snyder, and Jack M. Carson, 
Jr.); Petroleum Reserve, Inc. (succeeding D. C. Bent); 
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Bracken Oil Company; Producing Properties, Ine. (sue- 
ceeding Hollandsworth Oil Co.); Tintie Standard Mining 
Co.; U-Tex Oil Co.; John M. Wallace; H. H. Coffield; G.| iW. 
Pirtle; L. D. Brown; H. 8. Caven; J. D. Hood; Summer- 
field G. Roberts; Rose Rudman, Executrix of Beis of I. 
Rudman, Deceased; Fair Oil Company (succeeding R.| W. 
Fair); Ralph Massad; J. R. Rogers and Gladys cr 
(sueceeding ©. A. Hatt): W. H. Bryant; A. B. Miller; 
Bryan W. Payne, L. C. Johnston, Robert B. Payne, Mrs. 
R. Bruce Johnston, Mrs. Clara L. Hagge, HE. Fred Hersch- 
back, Lonnie Holotik, Rose Rudman, Executrix of ithe 
Estate of I. Rudman, Deceased, G. W. Pirtle and H. H. 
Coffield (succeeding Bryan W. Payne, eé¢ al., Patterson 
Heirs); Summerfield G. Roberts, Strebor Oil Company, 
Inc., E. Fred Herschback, Lonnie Holotik, Rose Rudman, 
Executrix of the Estate of I. Rudman, Deceased, G.! W. 
Pirtle, H. H. Coffield (succeeding Summerfield G. Roberts, 
et al., Patterson Heirs) ; Skelly Oil Company; J. S. Hud- 
nall; I. L. Copeland; J. G. Barker; Humble Oil and Re- 
fining Company; and D. A. Thomas; as operator, by virtue 
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of requirements of Section 154.91 of the Commission’s 
Regulations under the Natural Gas Act and of the Com- 
mission’s Order of April 1, 1955 in Docket No. G-8697, 
and individually, comes now Pan American Petroleum 
Corporation (Pan American), by its attorneys, and pursu- 
ant to Section 19(a) of the Natural Gas Act, files this 
Application for Rehearing Upon the Commission’s Order 
of April 14, 1958, in the above-captioned proceedings, inso- 
far as said Order relates to matters pending in Docket 
No. G-8697." 
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Rehearing is sought on the following grounds: ? 


1. The Commission erred as a matter of law in suspend- 
ing on April 1, 1955, the increase in price from 13¢ to 
13.5¢ per Mef, which occurred on April 3, 1955, in con- 
formity with the unamended provisions of Applicants’ 
gas sales contracts, then on file with, and accepted for 


filing by the Commission as Pan American Petroleum 
Corporation (Operator), et al., FPC Gas Rate Schedule 


1 Parties sometimes are collectively referred to herein as ‘‘Applicants.’’ 
As required by Commission Regulations, the Commission has been advised on 
April 27, 1956, April 22, 1957, and April 25, 1958, of succession of certain 
of the owners in the Woodlawn Field, Harrison County, Texas. 


2 Applicants are aware that certain issues raised herein are related to matters 
before the United States Court of Appeals for the Fifth Circuit in Bel Qil 
Corporation v. FPC (No. 16581), and companion eases, decided April 23, 
1958. However, the opinions of the Fifth Circuit in those cases in effect over- 
rule conclusions of law in FPC Opinion 300, Union Oil Company of California, 
16 F.P.C. 100, relied upon by the Commission in these proceedings, and also 
indicate that other issues in the instant proceeding, including that related to 
applicability of United Gas Pipe Line Company v. Mobile Gas Service Cor- 
poraton, 350 U.S. 332 (1956), to the question of whether operation of a fixed 
escalation is a change of rate schedule under Section 4 of the Natural Gas 
Act, were not fully considered by the Court. The holdings in those opinions 
do not dispose of the issues in these proceedings, and to whatever extent, in 
the Commission’s view of the cases, there may be dicta in the opinions con- 
trary to Applicants’ positions herein, Applicants assert that the Court of 
Appeals is in error. 
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No. 31, and, after so Saeneme said increases, in denying 
Appheanta’ motions of May 2, 1955, June 15, 1955, and 
May 26, 1956, to vacate said suspension order of April i, 
1955, and terminate the Section 4(e) rate proceeding pur- 
portedly initiated thereby, in that, : 


A. Said suspension was based on paragraph (c) of 
Section 154.94 of the regulations prescribed by the 
Commission governing the filing of rate schedules by 
producers of natural gas [18 C.F.R. 104. 94(¢)], which 
unlawfully defines an increase or decrease in price 


pursuant to the unamended provisions of any gas sales 
contract already on file as a rate schedule, as 


3442 


a ‘‘change in rate schedule’’; whereas such an in- 
crease or decrease is not as a matter of law either 
a change of rate schedule or a change to such con- 
tract under Section 4 of the Natural Gas Act. 





B. Said suspension was also erroneously based on 
the Commission majority’s self-serving and incorrect 
conclusion that under Sections 4(d) and 4(e) of the 
Natural Gas Act, said increase in price constituted a 
change of Applicants’ ‘‘rate schedule’’ or changes to 
Applicants’ contracts, by virtue of the Commission’ s 
own decision in Mississippi River Fuel Corporation, 
2 F. P. C. 170, 176, which was affirmed in Mississippi 
River Fuel Corporation v. Federal Power Commission, 
121 F. 2d 159 (8th Cir. 1941), both of which decisions 
are contrary to the much more recent opinions of 
the Supreme Court of the United States in United 
Gas Pipe Line Company v. Mobile Gas Service Cor- 
poration, 350 U. S. 332 (1956), and of the Court of 
Appeals for the District of Columbia in Mempius 
Light, Gas and Water Division v. FPC, 250 F. 2d 402 
(D. C. Cir. 1957); both of which decisions were reli 
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upon unsuccessfully by the Commission in the Mobile 
case (See 100 L. Ed. 378) ; and both of which decisions 
were, in effect, overruled thereby; but, in spite of the 
unanimous and unequivocal holding of the Supreme 
Court of the United States in 1956 in the Mobile case, 
supra, that the Commission’s prior construction of 
Sections 4(d) and 4(e) of the Act, exemplified as it 
is by the Mississippi River Fuel Corporation deci- 
sions, was contrary to those sections, the Commission 


3443 


majority still insists upon clinging tenaciously to past 
errors of law, and consequently refuses to abide by 
the terms of the statute, in the mistaken belief that 
its own prior holding, buttressed by that of a lower 
Federal Court, has the effect of overruling subsequent 
decisions of the Supreme Court of the United States. 


C. Said suspension was based on the erroneous 
conclusion of law that said increases in price consti- 
tuted changes to Applicants’ contracts or a change 
of Applicants’ rate schedule; whereas said increases 
in price did not constitute either a change of Appli- 
cants’ rate schedule or changes to Applicants’ said 
contracts, and were, therefore, not subject to suspen- 
sion under Section 4 of the Natural Gas Act. 


D. The Commission was without jurisdiction to sus- 
pend said increases in price for the reason that the 
same were not, under Section 4 of the Natural Gas 
Act, either a change of rate schedule or changes to 
said contracts. 


EK. The Commission was without jurisdiction to in- 
stitute a rate proceeding under Section 4(e) of the 
Natural Gas Act regarding the lawfulness of said 13.5 
cents prices for the reason that said prices were the 
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filed contract prices effective under Applicants’ un- 
amended contracts with respect to the two-year period 
of time commencing on April 3, 1955, and were not 
a change of rate schedule or changes to said contracts. 





F. Said suspension order unlawfully suspended, 
and, 
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therefore, set aside the 13.5 cents price provision of 
Applicants’ contracts in the absence of a finding of 
unreasonableness or unlawfulness, in violation of the 
provisions of Sections 4 and 5 of the Natural Gas 
Act, thereby depriving Applicants of their property 
rights in said contract price without due process of 
law in violation of the Fifth Amendment to the Con- 
stitution of the United States. | 


G. By the unlawful device of classifying said in- 
creases in price as a ‘‘change in rate schedule’’ under 
Sections 4(d) and 4(e) of the Natural Gas Act, which 
place the burden of proof of the lawfulness of such 

a “‘change’’ on the party giving notice thereof, the 
oe ice has, by issuance of said suspension order, 
illegally imposed on Applicants the burden of proving 
the lawfulness of filed contract prices, and thus has 
unlawfully refused to recognize that the same were 
filed contract prices which could not be set aside by 
the Commission except after a proceeding under See- 
tion 5(a) of the Act and an affirmative finding of un- 
lawfulness based on substantial evidence. | 





H. Said suspension order was arbitrary, Sanvisiods 
an abuse of discretion, unduly discriminatory, unduly 
preferential, unduly prejudicial, in violation of the 
provisions of the Natural Gas Act, and otherwise 
unlawful in that the Commission, simultaneously with 
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its purported suspension of Applicants’ one-half cent 
price increases from 13¢ to 13.5¢ per Mef, deliberately 
permitted to become effective without suspension the 
same price increase noticed by another 
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producer, namely, Gulf Oil Corporation, with respect 
to its gas sales contract covering its varying undi- 
vided interests in the gas produced from the wells 
located on several of the gas drilling units covered 
by Applicants’ said contracts, by the operator thereof, 
Pan American, for all of the owners of interests 
therein, including Gulf; said Gulf contract being 
identical in all respects to Applicants’ contracts ex- 
cept that Gulf, instead of the Applicants, is the seller 
thereunder and only its undivided interests in the gas 
produced from said wells are covered thereby, and the 
circumstances and conditions surrounding Gulf’s sale 


are, therefore, identical to the circumstances and con- 
ditions surrounding Applicants’ said sales. 


2. The Commission erred as a matter of law in holding 
that Applicants failed to sustain the burden of proving 
that said 13.5¢ prices were just and reasonable, and in 
disallowing said one-half cent increase in price from 13 
cents to 13.5 cents, in that, 


A. Contrary to the Commission’s erroneous con- 
clusion, Section 4(e) of the Natural Gas Act does 
not prohibit the Commission from basing a determina- 
tion of the reasonableness of said 13.5¢ prices upon 
the current commodity value of gas in the area where 
produced, in the absence of evidence of the respective 
Applicants’ alleged ‘‘costs of service’’ or ‘‘revenue 
requirements’’ with respect to their gas sales involved 
for use as a ‘‘point of departure’’ or for ‘‘compara- 
tive’’ purposes. 
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B. The reliance by the Commission in said order 
on the use of the Applicant Pan American’s alleged 
“cost. of service’’ or ‘‘revenue requirements’’ with 
respect to its varying undivided interests in the gas 
produced from the gas drilling units involved, as ithe 
basis for the determination of the justness and rea- 
sonableness of said 13.5¢ prices of the other Appli- 
cants, confiscates each of said Applicant’s varying 
undivided interests in said gas drilling units and in 
the gas produced therefrom, and deprives each) of 
them of their property therein without due process 
of law in violation of the Fifth Amendment to ‘the 
Constitution of the United States in that, assuming 
that it were possible to determine with reasonable 
accuracy, each such Applicants’ ‘‘cost of service’’ or 
‘‘revenue requirements’’ with respect to its sale! of 
gas involved herein, such Applicant’s ‘cost | of 
service’’ or ‘‘revenue requirements’’ with respect 
thereto would be different from Pan American’s and 
would also be different from that of any other appli- 
cant. | 








| 
| 
\ 


C. The Commission erred as a matter of law in 
failing and refusing to hold, as requested by Appli- 
cants, that where, as here, a Section 4(e) proceeding 
under the Natural Gas Act involves the reasonableness 
of the price for gas currently effective under only one 
of numerous gas sales contracts of each of more than 
70 independent gas producers, it is impossible, unrea- 
sonable and impractical to determine the ‘‘cost! of 
service’ or ‘‘revenue requirements’’ of any of said 
producers with respect to the single gas sale of such 
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producer involved in said proceeding for the following 
reasons: | 
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(i) Reasonably accurate calculations of costs can- 
not be made with respect to a small segment of 
a large business; 


(ii) The allocated portions of many factors are 
too small to be reasonably accurate; and 


(iii) To achieve a fair rate of return for a whole 
body of contracts composed of many individual 
contracts, the prices under some must neces- 
sarily be above the norm and under others 
below it. 


D. The Commission erred as a matter of law in 
failing and refusing to find and hold, as requested by 
Applicants, that where, as here, a Section 4(e) pro- 
ceeding under the Natural Gas Act involves the rea- 
sonableness of the prices for gas sold under substan- 
tially less than all, or only one among many, of an 
independent producer’s gas sales contracts subject 
to the Commission’s jurisdiction, neither such pro- 
ducer’s ‘‘cost of service’’ or ‘‘revenue requirements”’ 
with respect to the respective sales involved, nor his 
over-all ‘‘cost of service’’ or ‘‘revenue requirements’’ 
is the criterion for determining the reasonableness of 
the respective prices involved. 


I. The Commission erred in failing and refusing to 
find and hold, as requested by Applicants, that the 
reasonableness of the price for gas sold by an inde- 
pendent producer under a single contract among many 
contracts depends upon the value, volume and other 
characteristics affecting the particular contract in- 
volved rather than upon cost. 
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F. The Commission erroneously concluded that the 
‘just and reasonable’”’ standard in Section 4 of the 
Natural Gas Act does not consist of a zone of reason- 
ableness. 
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G. The Commission erroneously failed and refused 
to review the evidence introduced in this Section 4(e) 
proceeding on the basis of the ‘‘just and reasonable’’ 
standard of that section of the Act, but instead errone- 
ously applied the ‘‘lowest reasonable rate’’ critetion 
set forth in the proviso to Section 5(a), in the absence 
of the finding of unreasonableness required by Section 
0(a) as a condition precedent to the prescription of 
rates by the Commission under Section 5 of the Act. 


H. By erroneously conceiving its function under 
Section 4(e) of the Natural Gas Act to review the 
justness and reasonableness of said 13.5¢ price on tthe 
basis of the ‘‘just and reasonable’”’ standard set forth 
therein to be identical to the function of a reviewing 
court in a confiscation case, the Commission failed 
to apply the applicable statutory standard, and, in 
so doing exceeded the authority delegated to it iby 
the Natural Gas Act, deprived Applicants of the hear- 
ing to which they are entitled under Section 4(e), 
thereby depriving Applicants of their property with- 
out due process of law in violation of the Fifth Amend- 
ment to the Constitution of the United States, and 
acted arbitrarily and capriciously. 


I. Although requested by Exception No. 45 to find 
that the said 13.5¢ price fell below the upper limit! of 
the zone of reasonableness, the Commission errone- 
ously and arbitrarily failed and refused to find whether 
such was the ease. ! 
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J. The Commission’s holding that the burden of 
proof with respect to the justness and reasonablenéss 
of said 13.5¢ price rested on Applicants, violates and 
is contrary to the provisions of the Natural Gas Act 
for the reason that, under the Natural Gas Act, the 
burden of proof respecting the unreasonableness of 
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the price applicable under an unamended gas sales 
contract on file with and accepted for filing by the 
Commission rests on the Commission itself, and the 
Commission cannot set aside such a price in the ab- 
sence of a finding of unreasonableness based on sub- 
stantial evidence which satisfies that burden. 


K. The Commission erred in failing and refusing 
to find and hold that there was sufficient evidence of 
record to satisfy the requirements of the Natural Gas 
Act as construed by the decision in City of Detroit v. 
Federal Power Commission, 230 F. 2d 810 (D. C. Cir. 
1956), in that the Commission erroneously construed 
said decision as requiring, in cases such as this involv- 
ing the reasonableness of the contract prices of inde- 
pendent gas producers, the presentation of ‘‘cost of 
service’’ or ‘‘revenue requirements’’ evidence which 
can be and is customarily introduced in classical public 
utility or railroad rate cases, when, as a matter of law, 
said decision is not applicable to cases involving inde- 
pendent producers, to cases involving the reasonable- 
ness of the price for gas sold by an independent pro- 
ducer under a single contract among many contracts 
of such producer, or to cases involving the reasonable- 
ness of the price for gas sold by each of numerous 
producers under a 
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single contract among many contracts, all of which 
situations are present here; and in that there was 
sufficient substantial evidence of record to satisfy the 
requirements of the Natural Gas Act with respect 
to the reasonableness of said 13.5¢ prices, as construed 
by said decision in City of Detroit v. Federal Power 
Commission, supra. 


3. The Commission erred as a matter of law and also 
abused its discretion and acted arbitrarily, in failing and 
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refusing to make, as requested by Applicants, findings of 
basic and essential facts regarding the matters hereinafter 
set forth, and the findings of ultimate facts and conclusions 
required thereby, in that 


A. The Commission failed to make findings with 
respect to matters set forth in Applicants’ Exception 
Nos. 3, 29, 30, 31, and 32, establishing that the natural 
gas delivered by Applicant Pan American is, aS a 
matter of law, owned by more than seventy persons 
(See Items C and A, ‘Schedule of Woodlawn Units,”? 
Unit Owners and Unit Working Interests); and thus 
ignored the legal ownership of the natural gas déliv- 
ered by the operator of the gas drillings units in| the 
Woodlawn Field; ignored the rights of those parties 
to this proceeding; ignored the fact that, in suspending 
and disallowing the 13.5¢ contract price, it has denied 
receipt of said price by each and all of the more than 
seventy co-owners of the natural gas delivered from 
the units in the Woodlawn Field operated by Appli- 
cant Pan American and subject to Pan American 
Petroleum Corporation (Operator), et al., FPC Gas 
Rate Schedule No. 31; and further refused and 
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failed to review the contract price in this proceeding 
under principles announced by it as applicable) to 
review of contracts (or ‘‘rate schedules’’) covering 
sale of natural gas owned by multiple parties, as is 
the case in this proceeding (See In the Matter of Pan 
American Petroleum Corporation, et al., Docket No. 
G-8549, et al., Opinion and Order issued April 4, 1958) ; 
with the result that the Commission’s acts, decision, 
and order in this proceeding are arbitrary and capri- 
cious, and unlawfully deprive the owners of natural 
gas of receipt of the contract price without due process 
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of law and in contravention of the Constitution and 
laws of the United States. 


B. The Commission failed to make basic findings of 
fact and ultimate findings of fact and conclusions with 
respect to the matters set forth in Applicants’ Excep- 
tion Nos. 36, 37, 38, and 39, establishing that the con- 
tract price is below the commodity value and the 
actual value of the commodity to the purchaser who 
contracted to pay that price. (Tr. 437-438, 1654, 1829- 
1833; Exs. 13, 14, 16). 


C. The Commission failed to make and give effect 
to basic and ultimate findings of fact with respect to 
matters set forth in Applicants’ Exception Nos. 40 
and 41, establishing that the contract price is below 
the actual value of the commodity to the purchaser 
in the field and in the ultimate market, and that the 
impact of the half-penny escalation upon an ultimate 
consumer, if such impact exists at all, is absolutely 


negligible. 


D. The Commission failed to make basic and ulti- 
mate findings of fact, and ultimate conclusions, with 
respect to 

3452 


matters set forth in Applicants’ Exception No. 42, 
establishing that application of a rate base cost-of- 
service formula is, both as a matter of fact, and of 
law, impossible in this proceeding. 


E. The Commission failed to make basic and ulti- 
mate findings of fact, and ultimate conclusions, with 
respect to matters set forth in Applicants’ Exception 
No. 43, establishing that by virtue of the location of 
the field, size of reserves, volume, deliverability and 
other characteristics and circumstances surrounding 
the sale and delivery, the contract price is just and 
reasonable. 
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F. The Commission failed to make the ultimate 
findings and conclusion, as requested by Applicants’ 
Exception No. 45, that the evidence of record estab- 
lishes that the contract price is just and reasonable. 


4. The Commission erred as a matter of law and also 
abused its discretion and acted arbitrarily in failing and 
refusing to make the findings of basic and essential facts 
and the ultimate findings of fact requested by Applicants 
in Exception Nos. 3, 29, 30, 31, 32, 36, 37, 38, 39, 40, 41,'42, 
43 and 45, in that findings with eepect to each of the 
matters covered thereby are necessary to the determina- 
tion of the justness and reasonableness of said 13.5¢ price; 
and the findings requested thereby are, in each instance, 
supported not only by a preponderance of the evidence of 
record but there is no substantial evidence contrary 
thereto; with the result that the Commission’s order and 
decision violate requirements of Section 8(b) of the Admin- 
istrative Procedure Act of 1946, 60 Stat. 242,5 U.S. C. A. 
§1007(b) and applicable case law. ! 
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| 
5. The Commission erred as a matter of law in holding 
and concluding that the 13.5¢ per Mef contract price appli- 
cable under the unamended contract for a two-year period 
commencing on April 3, 1955, could be set aside and denied 
to Applicants in the absence of an express finding! of 
unreasonableness of said price, and that the Commission 
thus could modify the contract price provision in the ab- 
sence of an express finding of unreasonableness based upon 

substantial evidence. | 





6. The Commission, by unlawfully depriving Applicants 
of the contract price by its invalid orders in this proceed- 
ing, has deprived Applicants of property without due 
process of law in violation of the Fifth Amendment to the 
Constitution of the United States. | 
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WuererorE, Applicants hereby apply for rehearing, and 
pray that the Commission vacate its suspension order of 
April 1, 1955, and subsequent orders in Docket No. G-8657, 
terminate said proceeding, and remove all sanctions im- 
posed by the Commission prohibiting receipt by Appli- 
eants’ of the contract price of 13.5 cents per Mcef; or, in 
the event the Commission erroneously refuses so to do, 
that the Commission vacate its order of April 14, 1958 in 
Docket No. G-8697, find and declare the contract price of 
13.5 cents per Mcf to be just and reasonable, remove all 
prohibitions or orders with respect to retention by Appli- 
eants of monies received since September 1, 1955 under 
their contracts, and terminate the proceeding in Docket No. 
G-8697. 


Respectfully submitted, 
Pan AMERICAN PETROLEUM CorporaTION, et al. 


By: Joun F. Jones 
P. O. Box 591 
Tulsa 2, Oklahoma 


WituumM J. GRovE 

CarroLt L. Ginuiam 
600 Munsey Building 
Washington 4, D. C. 


(Signed) Wiiu1am J. Grove 
William J. Grove 


Their Attorneys 


Of Counsel: 
Dow, LoHnEs anp ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


May 7, 1958. 
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VERIFICATION 


City or WASHINGTON, 
District oF CoLUMBIA, SS.: 


Wuuam J. Grove, being first duly sworn, deposes and 
says that he is attorney for Pan American Petroleum 
Corporation, e¢ al., that he has read the foregoing Appli- 
eation for Rehearing and that the statements contained 
therein are true to the best of his knowledge, information 
and belief. 
(Signed) Witu1am J. Grove 

William J. Grove! 


Subscribed and sworn to before me this 7th day of May, 
1958, | 
(Signed) Frances M. Lorrvus | 

Notary Public | 
(Sear) 


My Commission expires: August 14, 1958. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the fore- 
going document upon the following named persons by 
mailing a copy thereof properly addressed, postage pre- 


paid, to: 


William A. Dougherty, Esquire 
Dougherty & White 
30 Rockefeller Plaza 


Arthur W. Manley, Esquire 
407 North 8th Street 
St. Louis 1, Missouri 


Samuel W. Jensch, Esquire 
Federal Power Commission 
Washington 25, D. C. 


Roland B. Voight, Esquire 
Continental Oil Company 
P. O. Box 2197 

Houston 1, Texas 


Dated at Washington, D. C., this 7th day of May 1958. 


(Signed) Wiit1am J. Grove 
William J. Grove 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matter of 


Pan American Petroleum | 

Corporation (Operator), et al. | Docket No. G-8697 
Continental Oil Company Docket No. G-8696 
Mississippi River Fuel Corporation Docket No. G- 9097 





Application for Rehearing Upon, Reconsideration of, and | | 


Modification of Order of April 14, 1958 | 


Continental Oil Company (Continental), by its attorneys 
and pursuant to Section 19(a) of the Natural Gas Act and 
to satisfy the requirement of Section 19(b) of the Att, 
files this application for rehearing upon, and reconsid- 
eration and modification of the Commission’s Order 
entered April 14, 1958, in the above-captioned proceeding, 
insofar as said Order relates to matters pending in Docket 
No. G-8696. | 


Continental specifies the following errors of the Com- 
mission : | 
| 

I. The Commission erred in failing to apply principles 

announced in its Opinion No. 310 


| 
Orders of this Commission prohibit receipt by Conti- 
nental of benefits of a fixed one half-penny escalation |of 
price from 13 to 13.5 cents per Mecf (at 14.65 psia) estab- 
lished by the original price provision in a bilateral con- 
tract designated as Continental Oil Company FPC Gas 


Rate Schedule No. 107. 


On April 4, 1958, in its Opinion No. 310, In the Matter 
of Pan American Petroleum Corporation, et al., Docket 
No. G-8549, e¢ al., 
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the Commission announced certain principles applicable 
to review of contract prices for natural gas produced from 
properties owned by numerous parties (among them Conti- 
nental’), and sold, commingled to a single purchaser, 
under identical contracts. The bases for the same find- 
ings, and application of the same principles, exist in this 
proceeding. 


Yet, within a period of ten days, upon substantially 
similar sets of circumstances, and quanta of proof, the 
Commission has issued two diametrically opposite deci- 
sions. In so doing, the Commission erred by arbitrarily 
refusing to apply correct principles in this proceeding. 


Similarities of record in the two proceedings can be 
thus illustrated: 


Decision and Evidence, 


. Number of 
Interests: 


. Corporate 
Affiliation: 


. Negotiation of 
Contracts: 


. ‘Prevailing Price’’ 
in Area; 


. Relationship to 
‘farea’’ price: 


Opinion No. 310 


133 lessees in Unit; 11 in 
the consolidated proceed- 


ings. (p. 2) 


None between producers and 
purchasers. (p. 3) 


Arm’s length bargaining. 
(p. 3) 
10¢ per Mef. (pp. 3, 11) 


Contract price below ‘‘pre- 
vailing price’’ (pp. 3, 11) 


Docket Nos. G-8696, G-8697 


76 working interest owners 
in 33 drilling units; over 70 
subject to orders in proceed- 
ings. (Presiding Examiner’s 
Decision, p. 6, Items A, C) 


None between producers and 
purchasers. (Pres. Ex. Dec., 
p. 25) 


Arm’s length bargaining. 
(Pres. Ex. Dec., p. 26) 


13.5 to 20¢, per Mcf. (Pres. 
Ex. Dec., p. 27) 


Contract price ‘‘within 
range of prices,’’ and, in 
fact, at bottom of that 
range. (Pres. Ex. Dec., p. 
27) 


1In the Matter of Continental Oil Company, Docket No. G-8625. 
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. Current prices, offers: 


. Variations under ‘‘rate 
base’’ method: 


. Use of 
method: 


‘trate base’’ 


. Allocation of costs: 


. Relationship of costs to 
volumes produced: 
. Variations in acquisition 
costs in industry: 


. Variations in costs of 
geophysical work: 


. Variations in costs of 
drilling, equipping wells: 


. Estimates of recoverable 
reserves: 


. Requirement of cost evi- 
dence: 


. Administrative feasibil- 
ity of ‘‘cost’’ methods: 
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Opinion No. 310 


‘*Going price’’ from 10 to 


13.5¢ in area. (p. 3) 


133 widely varying prices in 
field. (p. 6) 


‘‘Impractical’’ and ineffec- 
tive where 11 producers are 
involved, and only small 
portion of rates of each is 
being investigated. (p. 4) 


Basic difficulty. The method 
involves allocating direct, 
administrative, general ex- 
penses and rate of return 
for whole company. (p. 4) 


None in this industry. (p. 5) 


No uniformity exists. (p. 5) 


Wide variation. 
Wide variation. (p. 5) 
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Cost carried as much as 20% 
above and below $90,000 per 
well. (p. 5) 


Not accurate until well is 
drilled. (p. 5) 


Producers could not ‘‘rea- 
sonably’’ be expected to pre- 
sent cost evidence. (p. 8) 


‘‘Insuperable’’ problem, (p. 
8) 


| 


| 
1 
i 
| 
| 
\ 
| 
| 
| 
| 
i 
| 
i 
| 
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I 
1 
I 
| 
| 


Decision and |Evidence, 
Docket Nos. G-8696, G-8697 


Offers from 17 to 21-22¢ in 
area. (Pres, Ex.) Dec., p. 26) 
| 


76 widely varying prices in 
field. (See Item, C) 


More ‘‘impracti¢al’’ and in- 
effective where 76 producers 
are involved, and only small 
portion of rates of each is 
being ‘‘investigated.’’ (See 
Item C, Tr. 1838-1839, 1842) 


Same basic difficulty for 76 
producers. (See also Tr. 
1840-41) 


None in this industry. (Tr. 
1276-1277, 1838-40) 


Lease acquisition costs in 
small area have ivaried from 
25¢ to $2,652.52 per acre. 
(Exhibit 66) 


Varies area to! area from 
$15,000 to $100,000 per 
month. (Tr. 1277) 


| 
| 


Costs vary from $50,000 for 
5,000 ft. well to |$200,000 for 
12,500 ft. well.| (Tr. 1315) 


Impossible to estimate with 
aceuracy in newly-discovered 
field. (Tr. 1312) 


Same, and even more serious 
‘“practical ecg a ’? exist. 
(See Pres, Ex. Dec., p. 29) 





Same problem, 
(See Item C) 


magnified. 
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17. Effect on exploration 
and development of dis- 
allowance of contract 
price: 


. Evidence of dollar values 
and trends: 


. Relationship to trend in 
area: 


Opinion No. 310 


Abandonment of more wells. 
Amount needed for this pur- 
pose is greater now than in 
1948. (p. 10) 


Present contract price is 
practically equivalent to the 
1945 price in terms of cur- 
rent dollar. (p. 10) 


At market level, contract 
price would be at least 10¢ 
instead of 8.5¢. (p. 3) 
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Decision and Evidence, 
Docket Nos. G-8696, G-8697 _& 


Independent operator would 
not explore, develop in Wood- 
lawn area at contract price, 
Cost method could penalize 
successful, exhaust ‘low 
cost’’ supply, lead to gas 
‘frationing.’? (Pres. Ex. 
Dec., pp. 27-28; Tr. 1843, 
1845, 1847) 

Index establishes that to 
keep pace with ‘‘real” 
price, Woodlawn should have 
increased since 1951 by 41% 
instead of only 8% under 
contract. (See Tr. 1875, 
1889-91) 


At market level, contract 
price would be at least 16.5¢ 
instead of 13.5¢. (Tr. 1829- 
1833) 


Other similarities exist. 
Opinion No. 310, April 4, 1958: 


1. The Commission had approved a 
10¢ price in the area, and allowed 
higher prices to go into effect with- 
out suspension. The Commission 
concluded it would be ‘‘ grossly in- 
equitable’’ to deny the price in 
issue, (p. 11) 

. The Commission concluded that to 
disallow the price, because of 
“‘rigid adherence to a cost policy’’ 
would discourage exploration, and 
divert natural gas from the inter- 
state market, (p. 12) 


- The Commission distinguished the 
Union Oil case2 on the following 
grounds: 

a. Union Oil was an increase of 
7¢, while this ig an increase of 
only 1¢. 

. Union Oil was an increase of 
75% while this is an increase of 
only 15%. 

- Union Oil was an increase pur- 
suant to a renegotiation, while 
this ig an increase under a fixed 
escalation, 


Order of April 14, 1958: 


The Commission has allowed without 
suspension the identical price for gas 
produced from some of the same wells, 
(Item I) The Commission did not 
find denying receipt of the same price 
by Continental to be ‘‘grossly in- 
equitable.’’ (p. 4) 

Notwithstanding uncontroverted evi- 
dence that precisely the same result 
would follow (see Pres. Ex. Dec., pp. 
27-28; Tr. 1843, 1845, 1847), the Com- 
mission disallowed the price, 


The Commission held that Continental 
must satisfy ‘‘requirements’’ of the 
Union Oil case, although: 


a. This increase is only %4¢. 


b. This increase igs less than 5%. 


ce. This increase is under a fixed 


escalation, 


2Union Oi Company of California, et al., 16 F.P.C. 100 (1957). 
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| 
| 
| 
| 

Opinion No. 310, April 4, 1958: Order of April 14, 1958: 

d. Union Oil had no evidence of 4d. The record abounds with evidence 
prices in the area equal to or in of higher prices, and the Examiner 
excess of the price in issue, while found the price to be within the 
there is such evidence in this range of prices in the area. 
proceeding. 


- In Union Oil the Commission ee. It is not only utterly impractical, 
said there must be evidence of but also impossible, to present évi- 
revenue requirements, but here dence of revenue requirements. 
it is ‘‘utterly impractical to 
require evidence of revenue re- 
quirements. ’? 





4, The Commission concluded that the The Commission concluded the price 
prices were ‘‘ just and reasonable.’’ had not been ‘‘shown to be just and 
reasonable. ’’ | 
| 
THERE IS ONLY ONE SIGNIFICANT DIFFERENCE BETWEEN THE 
PROCEEDING DESCRIBED IN OPINION NO. 310 (INVOLVING A CENT 
INCREASE) AND THESE PROCEEDINGS (INVOLVING A HALF-CENT 
INCREASE)—THE CONTRACT PRICE IN THE WOODLAWN FIELD, 
TEXAS, IS APPROXIMATELY A NICKEL ABOVE THE CONTRACT 


PRICE IN THE WEST EDMOND FIELD, OKLAHOMA. 


IF THAT NICKEL IS THE DIFFERENCE BETWEEN WHAT 'IS 
“JUST AND REASONABLE’’ AND WHAT IS NOT, THE COMMISSION 
SHOULD SO CLEARLY STATE. IS THE FIVE PENNY DIFFERENCE 
BETWEEN 8% CENTS IN THE WEST EDMOND FIELD, AND 13% 
CENTS IN THE WOODLAWN FIELD, TO DETERMINE WHICH OF 
THE COMMISSION’S CONCLUSIONS AS TO THE BURDEN AND 
NATURE OF PROOF IS TO BE APPLIED? 


Continental submits that such an obviously arbitrary 
shift of principles within a matter of ten days cannot be 
based upo nany newly discovered principles of reasonable 
regulation or of law. What the 
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Commission has done is arbitrary, capricious, and un- 
lawful. Hach and every one of the comparisons itemized 
above illustrates the results of a failure to find facts re- 
quired by the record, and of a refusal to apply to the facts 
in this proceeding principles of law properly applicable. 
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II. So-called ‘‘requirements’’ of the City of Detroit case 
and of the Union Oil case have no legal validity or 
application in these proceedings. 


In its Opinion No. 310, the Commission held that the 
City of Detroit case*® does not require each individual pro- 
ducer to present evidence of ‘‘revenue requirements’’ to 
satisfy the burden of proof under Section 4 of the Act. In 
these proceedings, the Commission’s ‘‘conclusions of law’’ 
are to the contrary. The Commission should withdraw 
‘‘from the generality of its holding that a rate-base method 
must in all events be used at least as a point of depar- 
ture.’’ It is now clear that the Commission’s holding is 
not only erroneous, but has been discredited.* 


In its Opinion No. 310, the Commission took note of 
distinctions between traditional public utilities and in- 
dependent producers, which permit and require applica- 
tion of different principles, and require a different ap- 


proach to the question of, and forms of proof of ‘‘just 
and reasonable’’ prices in proceedings such as these. But 
here the Commission held that such distinctions were of 
no legal 
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significance, and that different approaches are legally pro- 
hibited. The latter conclusions are errors. It is now 
established that distinctions between producers selling a 
commodity and utilities rendering a ‘‘service’’ have legal 
significance, and that it zs legally permissible for the Com- 
mission to consider ‘‘non-utility’’ factors and apply the 
‘‘just and reasonable’’ standard without reference to 
traditional public utility concepts. See Gulf Oil Corp. v. 


3 City of Detroit v. FPC, 97 U.S. App. D.C. 260, 230 F. 2d 810 (1955). 


4See Bel Oil Corp., ct al. v. FPC (5th Cir. No. 16581, decided April 23, 
1958 slip. op. p. 11). 


364 





FPC, (5th Cir., No. 16716, decided April 23, 1958, sl 
op. pp. 2, 3).° 


In the Bel Oil Corp. et al. case, the Court of Appeals 
for the Fifth Circuit cited Opinion No. 310 with approval, 
as holding that where, as here, it is impractical or im- 
possible for an independent producer to present reliable 
evidence of ‘‘investment’’ or ‘‘revenue requirements, ”’ the 
Commission is empowered by the Act to apply ‘‘new 
formulas to test what is just and reasonable’’ and ito 
‘‘adopt”’ a ‘‘pragmatic standard”’ and apply it. See Bel 
Oil Corp., et al. v. FPC, (5th Cir. No. 16581, decided 
April 23, 1958, slip. op., pp. 12-13). 


It is abundantly clear that the Commission, in the inter- 
est of both the natural gas industry and the consuming 
public, should now abandon in their entirety the discredited 
collection of legal errors in its Union Oil opinion, and pro- 
ceed from the ‘‘new point of departure’’ spelled out ‘in 
Opinion No. 310 and by the Court of Appeals for the 
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Fifth Court.® 


III. The Commission erred in concluding that Continental 
had failed to sustain its ‘‘burden of proof’’ in Docket 
No. G-8696, and in disallowing receipt of the contract 
price by Continental 


By references in the order of April 14, 1958, in this 
proceeding, to its decision in the Union Oil case, and to 





5 The Commission has advised the Court of Appeals for the Fifth Circuit 
that its ‘‘reasoning’’ in insisting upon jurisdiction over production facilities 
begins with the fact that Continental is selling gas ‘‘as a commodity |in 
interstate commerce.’’ Continental Oil Company v. FPC (5th Cir. No. 17,016), 
Brief for Respondent, p. 14. 


6 Bel Oil Corp., et al. v. FPC (5th Cir., No. 16581, decided April 23, 1958) ; 
Gulf Oil Corp. v. FPC, (5th Cir., No. 16716, decided April 23, 1958). 
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City of Detroit, Michigan v. FPC, supra, the Commission 
has decided this proceeding upon a series of erroneous con- 
clusions of law, including its erroneous construction of the 
City of Detroit opinion.’ 


Thus, the Commission erroneously holds that there is a 
‘‘statutory’’ and ‘‘constitutional’’ requirement, in a pro- 
ceeding such as this, upon an independent producer to 
introduce evidence of cost-of-service or revenue require- 
ments to be used at least for ‘‘comparative purposes’’ or 
for a ‘‘point of departure’’.* The Commission has errone- 
ously 
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concluded that the statutory burden of proof in a proceed- 
ing such as this, cannot be sustained in the absence of 
presentation of such evidence. 


The ‘‘just and reasonable’’ standard in Section 4 of the 
Natural Gas Act does not require presentation of such 


7 Since the Commission did not elaborate upon just which of its statements 
in the Union Qil decision it was applying in this proceeding, Continental 
wishes, in order to satisfy statutory requirements, to make its position entirely 
clear: (1) the Commission erred in applying that decision as a controlling 
precedent in this proceeding for the reason that the proceedings are dis- 
tinguishable, (2) the Commission erred in the Union Oi decision in its 
pronouncements as to the burden of proof under Section 4 of the Natural 
Gas Act, (3) the Commission erred in concluding in this proceeding, by 
reference to the Union Oil decision or otherwise, that Continental did not 
sustain its ‘‘burden of proof’’ in this proceeding because it did not submit 
evidence of rate base, cost-of-service, or revenue requirements, and (4) the 
Commission erred in its conclusion of law that the burden of proof under 
Section 4 of the Natural Gas Act cannot be sustained without presentation of 
such evidence. 


8 The Commission has yet to say that such evidence is of value in determin- 
ing whether a producer’s contract price for the sale of natural gas in the 
field is ‘‘just and reasonable’’. See Pan American Pctroleum Corporation, 
et al., Opinion No. 310, April 4, 1958; Davidor § Davidor, 15 F.P.C. 1236; 
Christie, Mitchell ¢ Mitchell, 15 F.P.C. 751; Wunderlich Development Com- 
pany, 15 F.P.C. 690. 
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evidence as a prerequisite to establishment of ‘‘just and 
reasonable’’ prices, or as a prerequisite to satisfying the 
burden of proof. The statutory standard permits the Cdm- 
mission to review the evidence presented in this proceed- 
ing and to conclude that the contract price has been shown 
to be just and reasonable. See FPC v. Natural Gas Pipe- 
line Co. of America, et al., 315 U.S. 575, 585-586 (1942) ; . 
Bel Oil Corp., et al. v. FPC (5th Cir., No. 16581, decided 
April 23, 1958, slip op., pp. 11, 12- 13); Gulf Oil Corp, v. 
FPC (5th Cir. No. 16716,, decided April 23, 1958, slip op., 


pp. 2-3). 


Further, the constitutional ‘‘confiseation’’ test, to | be 
applied by the judiciary, and to which the Commission 
refers in its Union Oil opinion, does not require cost-of- 
service or revenue requirements evidence under circum- 
stances which exist here. Nevertheless, the Commission 
apparently concludes, as it did in Union Oil, that there is 
a burden upon Continental in Docket No. G- 8696, under 
Section 4(e) of the Act, to establish what is or is not the 
borderline of what is or is not a confiscatory contract 
price. This is error. | 


First, for some reason not explained either in this pro- 
ceeding or in Union Oil, the Commission erroneously iat- 
tempts to twist the constitutional protection accorded a 
regulated company into a weapon to be used against the 
company, by revising the definition of the burden of proof 
under Section 4. Second, the constitutional issue has not 
been 
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raised in this proceeding, and only Continental may raise 
that issue; and third, even if it were raised, case law estab- 
lishes that in a proceeding such as this cost evidence is 
still not essential. See United Gas Pipe tine Company v. 
Mobile Gas Service Corporation, 350 U.S. 332 (1956); 
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FPC v. Sterra Pacific Power Company, 350 U.S. 348 (1956) ; 
FPC v. Natural Gas Pipeline Co., supra; FPC v. Hope 
Natural Gas Co., 320 U.S. 591 (1944) ; Market Street Rail- 
way Company v. Railroad Commission, 324 U.S. 548 
(1945); Cf. Spregel v. P.U.C. of the District of Columbia, 
96 U.S. App. D.C. 307, 226 F.2d 29 (1955); Bel Oil Corp., 
et al. v. FPC, supra; Gulf Oil Corp. v. FPC, supra, FPC 
Opinion No. 310, In the Matter of Pan American Petro- 
leum Corporation, et al., Docket No. G-8549, issued April 
4, 1958. 


The Commission has erred in confusing its function of 
review of the contract price under Section 4(e) of the 
Natural Gas Act with the function of a reviewing court 
in a case in which the confiscation issue is raised. The 
broad statutory ‘‘just and reasonable’’ standard permits 
a latitude to this Commission. However, the Commission 
has confused that standard with the ‘‘lowest reasonable 
rate’’ limitation imposed upon the Commission itself when 
it 7s tmposing rates under Section 5(a) of the Act. See 
City of Detroit v. FPC, 97 U.S. App. D.C. 260, 265, 230 
F. 2d 810, 815 (1955). As a result, by refusing to review 
the evidence in this proceeding under the applicable statu- 
tory ‘‘just and reasonable’’ standard, and by holding that 
the Commission cannot review the evidence except in terms 
of the ‘‘lowest reasonable rates’’ proviso of Section 5(a) 
of the Act, the Commission has deprived Continental of 
the statutory hearing to which it is entitled, and has un- 
lawfully deprived Continental of the contract price. 
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The Commission has erred in concluding, as did the 
Presiding Examiner, that the ‘‘just and reasonable’’ stand- 
ard of the Natural Gas Act does not embrace a ‘‘zone of 
reasonableness,’’ and has erred in refusing to review the 
evidence in this proceeding with reference to that zone. 
See City of Detroit v. FPC, supra; Banton v. Belt Line 
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Ry. Corp., 268 U.S. 413 (1925) ; Denver Union Stock Yard 
Co. v. United States, 304 U.S. 470 (1938). | 
The Commission has erred in refusing to apply | the 
proper, lawful principles and tests where, as here, a single 
rate among many is in issue. It has refused to recognize 
the value of the commodity involved, the volume, and 
other circumstances which are relevant. On the contrary, 
it has demanded minutiae of allocated costs, which jare 
wholly unreliable in a proceeding such as this. See 
Chicago Board of Trade v. United States, 96 U.S. App. 
D.C. 56, 59, 223 F. 2d 348, 351 (1955); Illenois Central 
Railway Co. v. Interstate Commerce Commission, 206 US. 
441 (1907); Northern Pacific Railway Co. v. Department 
of Public Works of Washington, et al., 268 U.S. 39 (1925) ; 
The Central Yellow Pine Association v. Illinois Central 
Railroad Co., 10 I.C.C. 505, 539-540 (1905). 
This error is manifested in this proceeding by the fact 
that more than 70 persons are the owners of a commingled 
commodity produced from 33 units, in which the owners 
have widely varying interests, and which commodity is 
sold, commingled, to a single purchaser. The question of 
reasonableness of the contract price in these proceedings 
actually relates to receipt of that price by the more than 
70 working interest owners. At the same time, the con- 
tract involved is just one, among 
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many, of the gas sales contracts and business or profes- 
sional activities of the numerous owners involved? | 
In brief, review of the list of owners alone’? demon- 











9 For example, the Commission may take note of the fact that the Woodlawn 
contract is designated as ‘‘Numbecr 107’’ of approximately 150 Continental 
contracts filed with the Commission, and ‘‘Number 31’’ of more sy 200 
Pan American contracts filed with the Commission. 


10 As the Commission is aware the owners now inelude a theological ae 
nary, 2 home operated by a church organization, a hospital, widows, minor 
beneficiaries of trusts, corporations, partnerships, executors, and scor¢s of 


individuals. (Sec Item C, and annual reports of operator). | 
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strates that any treatment of these persons as traditional 
public utilities, or attempts to regulate their prices in 
terms of traditional public utility methods, are steps into 
a wonderland of fiction where facts are no longer facts, 
and where words mean only what the Commission intends 
them to mean. The Commission cannot remain blind to 
‘‘the fact that producers are in reality selling gas which 
they own and are not, in the traditional sense, primarily 
furnishing a service to the public.’’ Gulf Oil Corp. v. FPC 
(Sth Cir. No. 16716, decided April 23, 1958, slip op. p. 3). 


The Commission has erred in applying in this proceed- 
ing, ‘‘requirements,’’ ‘‘principles,’”’ ‘‘policies,’? and ‘‘con- 
clusions of law’’ evolved by the Commission in the Union 
Oil case, subsequent to the issuance of the suspension 
order in this proceeding, and subsequent to the initiation 
of this proceeding, and which ‘‘principles’’ have now been 
discarded and, in effect, overruled. See FPC Opinion No. 
310, In the 
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Matter of Pan American Petroleum Corp., et al., supra; 
Bel Oil Corp., et al., supra; Gulf Oil Corp. v. FPC, supra. 


By its order disallowing Continental’s receipt of the 
contract price, the Commission has erred in modifying 
the contract between Continental and the purchaser with- 
out the prerequisite statutory finding of unreasonableness 
of the contract price provision. Termination of this pro- 
ceeding in the manner contemplated by the order of April 
14, 1958, is beyond the Commission’s power. United Gas 
Pipe Line Co. v. Mobile Gas Service Corp., supra, 350 
U.S. at 342. The result of the Commission’s order is to 
tear a provision from the original contract. This is modi- 
fication. In the Mobile case, the Supreme Court made 
clear that the Commission can modify a contract only by 
complying with statutory requirements of Section 5. 
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IV. The Commission unlawfully failed and refused to 
make findings of basic and essential fact, ultimate 
findings of fact, and conclusions required by the pre- 
ponderance of the evidence 


By refusing to find, as requested by Continental in its 
exceptions, basic and ultimate findings of fact as required 
by the preponderance of the evidence of record, most lof 
which stands wholly uncontradicted, the Commission has 
based its decision upon an order which is contrary to legal 
requirements. See Section 8(b) of the Administrative 
Procedure Act of 1946, 60 Stat. 242, 5 U.S.C.A. § 1007(d). 


Inter alia, by refusing to make findings as requested by 
Continental’s exceptions: 





1. The Commission has ignored and failed to make 
necessary findings from evidence which conclusively 
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establishes that the commodity delivered by the op- 
erator, Pan American, of which Continental’s interest 
is a part, is owned by more than 70 persons, includ- 
ing individuals, partnerships, corporations, executors, 
and trustees. (Item ©) As the record establishes, 
each person’s ownership varies from well to well, 
and relatively few own an interest in all or substan- 
tially all of the wells. The Commission has errone- 
ously treated the sale of natural gas from the Wood- 
lawn Field as though Pan American Petroleum Cor- 
poration and Continental Oil Company are the sole 
owners of the units and production therefrom. The 
Commission, likewise, has ignored the effect upon 
these multiple owners of its discriminatory orders in 
suspending the contract price as to these owners, 
while permitting receipt thereof by a co-owner. (See 
Item I) | 





371 








(3475) 


2. The Commission has ignored and failed to make 
necessary findings from evidence clearly establishing 
that the contract price is below the commodity value 
in the area of production and below the actual value 
of the commodity to the purchaser, which contracted 
to pay the price mm issue. (Tr. 437-438, Exs. 13, 16; 
Tr. 1654, Ex. 14; Tr. 1829-1833) 


3. The Commission has ignored evidence adduced 
by the multiple correlation method and study which 
clearly establishes that the contract price is well be- 
low the value of the commodity in the current market. 
(Tr. 1870-75, 1888-91, Exs. 102-108) 


4. The Commission has ignored uncontradicted evi- 
dence which establishes that the contract price in- 
volved will have 
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no effect upon the price of the commodity in ultimate 


markets, and which establishes that the contract price 
escalation will have no impact upon an ultimate con- 
sumer. (Item U; Tr. 2091; Tr. 1833-1938; Tr. 1864- 
1869)" 


5. The Commission has ignored the fact that dis- 
allowance of this price to the producers is a presenta- 


11 As Continental pointed out in its brief filed in this proceeding on July 
16, 1956, based on the Annual Reports of Mississippi River Fuel Corporation 
(the purchaser in the Woodlawn Field), the maximum gross amount possibly 
involved in Docket Nos. G-8697 and G-8696 is $28,139, before taxes, per 
annum, The gross amount, before taxes, could be as low as $13,774. These 
figures represent, respectively, 14/100 of 1% and 67/1000 of 1% of the 
$20,412.080 reported by Mississippi as paid for gas during 1955 (Item T, pp. 
94-95). After taxes, the amounts and percentages are less than half of the 
totals cited, so that the net increase to Mississippi may be less than $6,900 
per year, an infinitesimal amount in Mississippi’s gas purchase structure. It 
is also established that, in the last rate proeecding before this Commission, 
Mississippi’s rates were ‘‘adjusted’’ to give effect ‘‘to known increases’’ 
in the cost of gas to Mississippi. See Mississippi River Fuel Corporation, 12 
F.P.C. 151, 157 (1953). 
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tion by this Commission of a windfall to a purchaser 
which contracted to pay the price in issue. 


6. The Commission has ignored uncontroverted fac- 
tual evidence which conclusively establishes that 
application of a rate-basc-cost-of-service formula | is 
impossible in this proceeding and is not in the public 
interest. (See Item C; Tr. 1838-41; Tr. 1273-77; Tr. 
1284-1318) ! 
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7. The Commission has ignored evidence which 
establishes that the contract price is reasonable jin 
terms of the volume, deliverability, size of reserves, 
location of the reservoir, distance from the purchas- 
er’s market, and other circumstances incidental to pro- 
duction and delivery. (Items A, J; Tr. 59, 75-78, 613- 
14, 1580; Ex. 15) 


In brief, the Commission has pointedly ignored evidence 
which conclusively establishes that the contract price jin 
issue is just and reasonable, and is in nowise ‘‘contrary 
to the public interest.’’ 


The Commission also erroneously finds and concludes 
that Continental Oil Company is, with respect to the sale 
involved, ‘‘engaged in the sale of natural gas in inter- 
state commerce for resale for ultimate public consumption 
subject to the jurisdiction of the Commission,’’ and ‘tig 
therefore a ‘natural gas company’ within the meaning 
of the Natural Gas Act.’’ Continental’s sale is not a pale 
im interstate commerce, and even if it were, it is exenipt 
from Commission jurisdiction by virtue of the provisions 
of Section 1(b) of the Natural Gas Act. ! 





The Commission’s order also makes incomplete findings 
as to the procedure history of the proceedings and as to 
the dates upon which hearings were held. Hearings com- 
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menced on June 15, 1955 (Tr. 1), and both Continental 
and Pan American made certain motions on that date, in- 
cluding those for a ‘‘bill of particulars’’ as to reasons 
for suspension and for specification of issues, which mo- 
tions were erroneously denied (Tr. 19-20, 33). The hear- 
ings were concluded on May 29, 1956 (Tr. 2110). 
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V. The Commission erred in issuing its order of suspen- 
sion in Docket No. G-8696, and further erred in deny- 
ing Continental’s motions to vacate that order and to 
terminate this proceeding 


The price provision in Continental’s contract (‘‘FPC 
Gas Rate Schedule No. 107’’) has remained unmodified, 
unamended, and unchanged from the day the contract was 
first filed with, and accepted by, the Commission as a 
‘rate schedule’”’ to this date. Nevertheless, the Commis- 
sion itself now has unlawfully modified the contract by 


striking a fixed escalation of a half-cent. 


This Commission was, and is, without jurisdiction to re- 
view such a fixed escalation of price under Section 4 of the 
Natural Gas Act. Under that section, the Commission 
had and has no power to ‘‘suspend’’ operation of the 
price, had and has no authority to initiate this proceeding 
under Section 4(e) of the Act, and had and has no author- 
ity, by purportedly initiating a proceeding under Section 
4(e), to cast upon Continental the burden of proving the 
‘‘reasonableness”’ of a fixed escalation which is an integral 
part of the already effective rate schedule. In each of 
these particulars, the Commission has acted unlawfully in 
this proceeding. 

Both in these proceedings and in imposing upon Conti- 
nental the invalid requirement of Section 154.94(c) of the 
Commission’s Regulations under the Natural Gas Act, the 
Commission has erroneously concluded that operation of 
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a fixed escalation in an unmodified contract is a change of 
‘‘rate schedule’? within the meaning of Section 4 of the 
Natural Gas Act. This conclusion is inconsistent with the 
statutory provisions. | 
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The Commission’s statutory review functions under See- 
tion 4, including the power of suspension and the power 
to initiate a Section 4(e) proeeceding, can be exercised 
only where a regulated company files notice of a change 
to a bilateral contract already on file as a rate schedule. 
United Gas Pipe Line Co. v. Mobile Gas Service PRD Oe: 
tion, 350 U.S. 332, 342 (1956). 
In the absence of negotiation of a change classified asa 
change of contract under the law of contracts, there is no 
lawful requirement that ‘‘notice’’ be filed—the statutory 
conditions precedent to the Commission’s jurisdiction and 
power under Section 4 are non-existent. Section 154.94(c) 
of the Regulations is an unlawful attempt by the Commis- 
sion to circumvent these clear and unequivocal limitations 
in Section 4 and to extend jurisdiction through an admin- 
istrative device inconsistent with the Act. The Commiis- 
sion majority further compounds this unlawful cireum- 
vention by relying upon past errors in ‘‘policies’’ and! in 
a decision by the Commission, not affirmed on this point, 
which antedate by some sixteen years the contrary con- 
structions of the Act by the United States Supreme Court 
and the Court of Appeals for the District of Columbia. 
(See p. 4 of Order of April 14, 1958) Cf. Section 4 of the 
Natural Gas Act, 52 Stat. 822 eee), 15 U.S.C. § 717¢ and 
Item J, Contract Article VIII, § 1; and see Manhattan 
General Equipment Co. v. Gonmileniones of Internal Reve- 
nue, 297 U.S. 129, 184 (19386); FCC v. American Broad- 
casting Co., Inc., 347 U.S. 284, 296-297 (1954) ; Panhanille 
Eastern Pipe Line Co. v. Public Service Commission, 332 
U.S. 507 (1947); United Gas Pipe Line Co. v. Mobile ce 
Service 
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Corporation, 350 U.S. 332 (1956); Memphis Light, Gas 
and Water Division, et al v. Federal Power Commission, 
100 U.S. App. D.C. 205, 250 F. 2d 402 (1957).%? 


The Commission’s suspension order, act of suspension, 
and failure to vacate that order and terminate the pro- 
ceeding, are unlawful for the additional reason that these 
acts by the Commission were arbitrary, discriminatory, 
capricious, and an abuse of discretion. 


As the record clearly establishes, Continental is a co- 
owner with Gulf Oil Corporation, in percentages of owner- 
ship varying from drilling unit to drilling unit, of a com- 
mingled commodity produced from some of the same wells, 
from the same field, and from some of the same leases, 
and delivered by the same operator in the same field to 
the same purchaser under identical contractual arrange- 
ments and the same circumstances and conditions of de- 
livery. Both Continental and Gulf filed their contracts 
with the Commission, and both filed substantially similar 
‘‘notices’’ relating to the half-penny escalation on April 
3, 1955. 


There similarity ended, and mystery began. On the one 
hand, the Commission simultaneously suspended Conti- 
nental’s receipt of the contract price, and, on the other, 
permitted receipt of the identical price by Gulf Oil Cor- 
poration. This was an act of preference and discrimina- 
tion which is prejudicial to Continental, and which is per- 
petuated by the Commission’s Order of April 14, 1958. 
Since April 3, 1955, Gulf has received and continues to 
receive the contract price. By orders of this Commission, 
Continental has and will not receive the same price. 


12¢*, , . even consistent error is still error.’’ Phillips Petroleum Co. v. State 
of Wisconsin, 347 U.S. 672, 678 fn. 5 (1954). 
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The Commission arbitrarily has refused to apply prin- 
ciples recently restated by it In the Matter of Reef Fields 
Gasoline Corporation 
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(Operator), et al., (order issued March 18, 1958, FPC 
Docket No. G-14,030). In vacating suspension of a price 
in a situation where the Commission had permitted the 
same price to become effective as to a co-owner, the Com- 
mission stated: | 


‘Reviewing our practices and policies with respect! to 
changes in rate schedules tendered by independent 
producers engaged in the production and sale in inter- 
state commerce of natural gas in the Permian Basin 
since the issuance of the December 26, 1957, order 
herein, we conclude now that it would be mequitable, 
unfair and unduly discriminatory to respondent |to 
continue the suspension of the rate increase sought. 
Mindful of our responsibility to treat those semilarly 
situated with equality consonant in the premises, we 
think it is proper and in the public interest that we, 
upon our own motion, vacate the suspension, accept 
the rate change for filing, and terminate this proceed- 
ing.’? (Emphasis supplied) | 





However, by its two contrary actions respecting the com- 

mingled commodity, when the only difference was whether 

the interest happened to be that of Continental or of Gulf, 

the Commission in this proceeding has exceeded the bounds 

of reason and abused whatever discretion it may have pur- 

ported to exercise.* See Section 4 of the Natural Gas Act, 
| 


| 

13 Judge Brown of the United States Court of Appeals for the Fifth Cireuit 
said of the suspension order in this proceeding: ‘‘And, as to at least two of 
them (Stanolind 15,627 and Continental 15,678), the action bordered upon 
complete administrative irresponsibility since for the very same contracts 
covering the very same gas out of the very same wells, the Commission found, 
in stereotyped rubric, that the identical rate should be suspended as to one 
seller but not as to a ¢o-seller.’’ See Continental Oil Company v. FPC, 236 
F, 2d 827 (5th Cir. 1956), dissenting opinion, 236 F. 2d 785, 810. 
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52 Stat. 822 (1938), 15 U.S.C. 717e (1956); Willapoint 
Oysters, Inc. v. Ewing, 174 F.2d 676 (9th Cir. 1949), cert. 
den. 338 U.S. 860 (1949); Mississippi River Fuel Corpo- 
ration v. FPC, 82 U.S. App. D.C. 208, 163 F. 2d 433, 452 
(1947); Atlantic Seaboard Corp. v. Federal Power Com- 
mission, 201 
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F. 2d 568 (4th Cir. 1953).™ 


The suspension order is likewise invalid because it does 
not comply with the requirement of Section 4(e) of the 
Natural Gas Act that the Commission deliver a statement 
in writing of tts reasons for suspension. See Section 6(d), 
Administrative Procedure Act of 1946, 60 Stat. 240, 5 
U.S.C.A. § 1005(d); American Air Lines, Inc. v. C.A.B., 
98 U.S. App. D.C. 348, 235 F. 2d 845 (1956) ; United States 
et al v. Carolina Freight Carriers Corporation, 315 U.S. 
475 (1942); Morgan et al. v. United States et al., 304 US. 
1 (1938) ; Jordan v. American Eagle Fire Ins. Co., 83 U.S. 
App. D.C. 192, 169 F. 2d 281 (1948). 


VI. Conclusion 


By unlawfully suspending the contract price and by its 
unlawful disallowance of that price and denial of receipt 
thereof by Continental, the Commission has violated re- 
quirements of the Administrative Procedure Act, and of 
the Natural Gas Act, and has deprived Continental of prop- 
erty without due process of law as guaranteed by the 
Fifth Amendment to the Constitution of the United States. 


14‘«, , , The Commission, though expert, is forbidden to be arbitrary. 
The Courts are directed to prevent it from being so. The Commission cannot, 
and we do not understand it to claim that it can, shield arbitrariness by 
averments of its infallibility, by technical expressions, or by failure to state 
adequate reasons for its conclusions, ...’’ Mississippi River Fuel Corpora- 
tion v. FPC, 163 F. 2d at 451, 452. 
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WHEREFORE, THE PREMISES CONSIDERED, Continental 
hereby applies for rehearing upon and reconsideration of 
the Commission’s Order of April 14, 1958, in Docket No. 
G-8696, and prays that the Commission | 
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vacate and set aside all orders, decisions, and sanctions 
imposed by the Commission against Continental in Docket 
No. G-8696; or, in the event the Commission erroneously 
fails to vacate the suspension order of April 3, 1955, that 
it vacate or modify its order of April 14, 1958, so ‘as to 
find the contract price in issue just and reasonable, and to 
remove all sanctions imposed by the Commission with re- 
spect to retention of funds received by Continental and 
subject to Continental’s agreement and undertaking in 
Docket No. G-8696. 


Respectfully submitted, 





ConTINENTAL Or Company 


By: Roxuanp B. Voicur 
Box 2197 
Houston 1, Texas 


Wim J. Grove 

Carrot L. Grimm | 
600 Munsey Bunilding | 
Washington 4,D. C. | 


(Signed) Wirt1am J. Grove 
William J. Grove 


Its Attorneys 
Of Counsel: 


Dow, Loxunets and ALBERTSON 
600 Munsey Building 
Washington 4, D. C. 


May 18, 1958 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Seaborn L. Digby, Frederick Stueck, William K. Con- 
nole and Arthur Kline. 


In the Matters of 


Pan American Petroleum 
Corporation’ Docket No. G-8697 


Continental Oil Company Docket No. G-8696 
Mississippi River Fuel Corporation / Docket No. G-9097 


Order Denying Applications for Rehearing and 
Motions for Stay 


(Issued June 6, 1958) 


Applications were filed by Pan American Petroleum 
Corporation (Pan American) on May 7, 1958, and Conti- 
nental Oil Company (Continental) on May 13, 1958, for 
rehearing of the Commission’s order issued April 14, 1958, 
in the above-entitled proceedings, in which, among other 
things, we disallowed increased rates proposed by Pan 
American and Continental for the sale of natural gas to 
Mississippi River Fuel Corporation from the Woodlawn 
Field, Harrison County, Texas, affirming the presiding 
examiner’s initial decision in this regard. The increase, 
from 13.0 cents to 13.5 cents per Mecf, was proposed under 
fixed periodic escalation provisions in the contracts be- 
tween the seller and the purchaser. 


1The name of the company has been changed from Stanolind Oil and Gas 
Company to Pan American Petroleum Corporation since this proceeding was 
instituted. 
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In our judgment, none of the grounds advanced by Pan 
American and Continental justify rehearing of the chal- 
lenged order. Summarily stated, the companies advance 
four principal claims of error. First, they contend that 
we erred in suspending the proposed increased rates, argu- 
ing that the price increases proposed did not constitute 
changes in rate schedules or contracts subject to the Com- 
mission’s suspension power under Section 4(d), but were 
filed contract prices which could not be set aside except 
after a proceeding under Section 5(a). | 





Second, the companies contend we erred in concluding 
that their failure to adduce evidence of cost of service or 
revenue requirements as a point of departure resulted in 
a failure to sustain the justness and reasonableness of 
their proposed increased rates under City of Detroit v. 
F.P.C., 230 F. 2d 810, arguing further that we erred in 
imposing on applicants the burden of sustaining the in- 
creases proposed. 
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Third, the companies contend that we erroneously failed 
to review and determine the proposed increased rates in 
this proceeding under the principles contained in our 
opinion No. 310 and accompanying order issued April 4, 
1958, in Matter of Pan American Corporation, et al. 
docket Nos. G-8459, e¢ al., issued ten days previous to our 
order affirming the examiner’s decision. 


And fourth, they argue that we erred in failing to ah 
or make findings on various contentions advanced in the 
exceptions and briefs involving, for example, whether the 
contract price for the gas is below the commodity value 
thereof to the purchaser; what the impact on the con- 
sumer of the instant proposed increase would be; whether 
application of a rate-base cost-of-service formula is im- 
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possible in this proceeding; and whether, by virtue of the 
location of the field, the size of reserves, the volumes in- 
volved, deliverability and other characteristics surround- 
ing the sale and delivery and other such factors, the con- 
tract price is just and reasonable. 


The lack of merit in the first two of the above argu- 
ments is plain from the opinion of the Fifth Circuit Court 
of Appeals in the Bel Oul series of cases handed down 
April 23, 1958, on review of our opinion No. 300, in Matters 
of Union Oil Company of California, et al., 16 F.P.C. 100, 
and related orders.” Respecting the first, the court there 
squarely rejected similar arguments, holding that even 
though proposed increases under escalation clauses had 
been predetermined by contract before the Supreme 
Court’s decision in the Phillips case, they were still ‘‘rate 
changes’’ subject to Section 4(d) of the Act and not an 
initial rate subject to change under Section 5(a) of the 
Act.’ 


Likewise determinative of applicants’ second argument 
stated above, the court in Bel Oul said (slip op., p. 10): 


. . . We do not hold that evidence of field price is 
irrelevant. We do hold that evidence of unregulated 
prices in the field is not sufficient to warrant a finding 
by the Commission that a price comparable to them 
is Just and reasonable within the 


2 Bel Oil Corporation v. F.P.C., Nos. 16581, et al., .... F.2d... 


3 The court quoted from its earlier decision in Misstssippt Power g& Light 
Co. v. Memphis Natural Gas Co., 162 F. 2d 388, relied on by the presiding 
examiner, that ‘‘The ‘favored nation’ clause became inoperative after the 
passage of the Natural Gas Act... To give effect to the ‘favored nation’ 
clause would operate to transfer the legislative function of ratemaking from, 
the Commission to the courts’’ (slip op., p. 14). 
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intendment of the Natural Gas Act. Neither is evi- 
dence of the field price when coupled with the opinion 
of experts that the price must be high enough to pro- 
vide an incentive for exploration and development |of 
new sources of supply. 


And further (page 11): 


. . . Without deciding that the rate-base method) is 
essential in every rate case, we agree that the Com- 
mission did not have sufficient evidence before it | to 
approve these rates as just and reasonable. | 


We do not have sufficient evidence here, any more than 
we had in the Bel Oil case, to approve the proposed in- 
ereased rates as just and reasonable under the law. For 
in upholding the Commission in that case, the court pointed 
out that in reaching our decision we had viewed as con- 
trolling City of Detroit v. F.P.C., 230 F. 2d 810, cert. den., 
352 U.S. 829; and it quoted at length that part of the City 
of Detroit opinion germane to our decision. Under Chty 
of Detroit, the value method used alone is not sufficient 
to determine just and reasonable rates. And Section 4(e) 
expressly places the ‘‘burden of proof to show that the 
increased rates or charge is just and reasonable’’ ‘‘on the 


company.”’ 





Third, as to our not applying here the Commission’s 
Pan American opinion No. 310, docket Nos. G-8549, et al., 
the record made in that case disclosed facts and circum- 
stances differing in fundamental particulars from the 
facts and the circumstances presented by the record here. 
Indeed, in that case, involving consolidated proceedings, 
with eleven rate proponents, with 133 lessees in the unit 
and 754 tracts having interests in the gas, we made it 
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abundantly clear in our opinion that we were confronted 
with a ‘‘different factual situation from other producer 
cases previously considered by us,’’ including our Union 
Oil Company opinion No. 300 affirmed in the Bel Oil case 
cited above. Thus while observing in opinion No. 310 
that under the law as declared in the City of Detroit case 
we must use the traditional rate-base method as a point 
of departure in a proper case, we detailed the difficulties 
which attended the use of that method in the circumstances 
described. Moreover, we pointed out the ‘‘almost im- 
possible’? administrative task which, by reason of the 
peculiar facts presented, would have attended use of that 
method, and the harmful effects on the public interest 
which would have resulted therefrom. We also noted in 
opinion No. 310 that some cost evidence was before us 
there, although of a general nature. In addition, in that 
case, which involved a proposed increase from 7.5 cents 
per Mef to 8.5 cents, we had already approved on several 
oceasions a 10-cent rate for sales of gas from fields in 
nearby counties in which cost evidence was submitted and 
considered by the Commission. 


Fourth, as to our claimed failure to pass on and make 
findings respecting certain matters urged in the briefs and 
exceptions, most of these 
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points are sufficiently covered in the examiner’s decision 
which we have adopted. Those which are not dealt with 
there, or in our orders with respect thereto, are essentially 
immaterial to the result and need not be discussed sepa- 
rately. For example, Pan American complains that we 
did not rule explicitly whether the contract price for the 
gas is below the commodity value thereof to the purchaser, 
as argued in its exceptions. But since, as held above and 
in the examiner’s decision, the companies cannot show 
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their proposed increased rates are just and reasonable 
absent evidence of cost of service or revenues require- 
ments—a showing the companies have not made—value 
of the gas to the purchaser is immaterial and a lack of 
findings with respect thereto is of no moment. Thus we 
need not single out the above and other such immatérial 
arguments and exceptions for particular rejection. Under 
the cases, if subsidiary and ultimate findings are made 
which establish the invocation and proper application of 
lawful authority and the existence of substantial evidence 
supporting the agency action, nothing more in the way 
of findings is required. See Public Utilities Commission 
of Connecticut v. F.P.C., 205 F. 2d 116 (1953) and eases 
cited. We do not understand that Radio Station KFH v. 
F. P. C., 247 F. 2d 570 (1957), lays down any contrary 
rule. 








Finally, motions for stay of certain paragraphs of the 
Commission’s order issued April 14, 1958, of which! re- 
hearing is sought herein, were filed by Pan American and 
Continental on May 29, 1958. We find that no sufficient 
reason exists for granting the motions for stay and mney 
should be denied. 





The Commission further finds: 


The assignments of error and grounds for rehearing in 
the applications for rehearing filed by Pan American 
Petroleum Corporation and Continental Oil Company 
herein set forth no new facts or principles of law which 
were not fully considered by the Commission when it 
adopted its above-described order issued April 14, 1958, 
or which having now been considered warrant any change 
or modification of said order. 
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The Commission orders: 


(A) The applications for rehearing of the Commission’s 
order issued April 14, 1958, herein filed by Pan American 
Petroleum Corporation on May 7, 1958, and by Conti- 
nental Oil Company on May 13, 1958, are hereby denied. 
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(B) The motions for stay of the Commission’s order 
issued April 14, 1958, herein, filed by Pan American Petro- 
leum Corporation and Continental Oil Company on May 
29, 1958, are hereby denied. 


By the Commission. Commissioners Digby and Kline dis- 
senting stated that they are unable to distinguish the 
situation with respect to the rates in this case from 
that in Docket Nos. G-8549, et al., Pan American 
Petroleum Corporation, e¢ al. 


J. H. Gurrme 
Joseph H. Gutride, 
Secretary. 
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Stanolind Oil & Gas Company (Operator), 
et al. 
511 South Boston Avenue 
Tulsa, Oklahoma Apr 1 1955 


100-2 Forman 


Re: Stanolind Oil & Gas Company (Operator), et al. 
Docket No. G-8697 | 


Gentlemen: 


Enclosed is the order adopted by the Commission on 
March 30, 1955, in the above entitled matter. ! 


Very truly yours, ! 


Leon M. Fuaquay 
Secretary. 
Enclosure 
Registered 


State Comm. and Governor Form Letters and 
Copy of order sent to: 





Railroad Commission of Texas, Austin 11, Texas | 
Hon. Allan Shivers, Governor of Texas, Austin, Texas | 


Copy of order sent to: 


Mississippi River Fuel Corporation, 
407 North 8th Street, 
St. Louis, Missouri 
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Mr. B. R. Kennedy 
Director 
THE FeperaL REGISTER 
Room 401, The National Archives 
Washington, D. C. 
Apr 5 1955 


Re: Phillips Petroleum Company 
Docket No. G-8695 
Continental Oil Company 
Docket No. G-8696 
Stanolind Oil and Gas Company 
(Operator), etal. — 
Docket No. G-8697 100-2 Forman 


Dear Sir: 
There are enclosed an original and three certified copies 


each of the orders adopted by the Commission on March 
30, 1955, in the above-entitled matters. 


Please publish these orders in the Federal Register. 


It is considered that the enclosed orders fall within 
Category 4, 1 CFR 1.202. 


Very truly yours, 


Leon M. Fueuvay 
Secretary. 


Enclosures 
ec: Mr. B. R. Kennedy 
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Foreword 


This manual was approved on 19 January 1954 by the Assistant 
Secretary of Defense (Manpower and Personnel), for the purpose 
of establishing uniform security practices within industrial plants 
or educational institutions and all organizations and facilities used 
by prime and subcontractors having classified information of the 
military departments in their custody. The term “security”, as used 


herein, refers to the safeguarding of information classified by the 
Government as Top Secret, Secret, or Confidential against unlawful 
dissemination, duplication, or observation because of its importance 
to national defense. | 


ee 


For sale by the Superintendent of Decuments, U.S. Government Printing Otttice 
Washington 25, D.C. + Priew 15 cents 
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Department of Defense 


Industrial Security Manual 
for Safeguarding 
Classified Information 


Section I—General 


1. SCOPE 


This manual supersedes the Department of Defense Industrial 
Security Manual for Safeguarding Classified Security Information 
dated 13 December 1951, and previous editions, and establishes the 
requirements for the safeguarding of official information the un- 
authorized disclosure of which would or could harm, tend to impair, 
or otherwise threaten the security of the Nation. The requirements 
of this manual reflect the provisions of applicable Federal Statutes 
and Executive Orders. 


2.| APPLICABLE FEDERAL STATUTES AND EXECUTIVE 
ORDERS 


a. Espionage Acts, Title 18 USC, Sections 793, 794, 795, 797, 798. 
6. Sabotage Acts, Title 18 USC, Sections 2151 through 2156. 

ce. Air Corps Act of 1926, Title 10 USC, Section 310 (j). 

qd. Title 50 USC, Sections 781 through 826 (inclusive). 

e. Atomic Energy Act of 1946, Title 42 USC, Section 1810. 

f. Executive Order 10104, 1 February 1951. 

g- Executive Order 10501, 5 November 1953. 


3. DEFINITIONS 


The following definitions are established for the purpose of the 
manual: 

a. Access, accessibility. The ability and opportunity to obtain 
knowledge of classified information. 

b, Alien. Any person not a citizen or national of the United States. 
(See Immigrant Alien, subparagraph 7.) 





ce. Authorized persons, "Those persons cited in Section IIT of this 
manual who (1) need access to the classified information involved i in 
order to fulfill the purposes of the Government's release thereof, and 

(2) have been appropriately cleared, by Government or Contractor, 

as appropriate, for the receipt of such information. 

d. Bound documents, Books or pamphlets, the pages of which are 
permanently and securely fastened together in such a manner that 
one or more pages can not be extracted from the bound copy, without 
defacement or alteration of the book. | 

ec. Classified information. The term “classified information” as 
used herein means official information which requires protection in 
the interest of National defense. 

f. Compromise. Known or suspected loss of value of classified i in- 
formation as a result of an unauthorized person having obtained ac- 
cess to such information. As used herein, the term “unauthorized 
person” refers to any person not authorized to have access to the spe- 
cific classified information in accordance with the provisions of this 
manual. | 

g. Confidential. All information and material, the unauthorized 
disclosure of which could be prejudicial to the Petenss interests of 
the Nation. 

h. Contracting officer. Any officer or civilian employee of : any mili- 
tary department, who, in accordance with procedures prescribed by 

each respective department, has been or shall be designated a con- 
tracting officer (and whose designation has not been terminated or 
revoked) with the authority to enter into and administer ¢ontracts 
and make determinations and findings with respect thereto or any 
part of such authority. 

. Contractor, Any industrial, educational, commercial or other 
entity which has executed a contract or a Department of | Defense 
Security Agreement (DD Form 441) with a Department of Defense 
agency or activity. 

j. Forcign nationals. All persons not citizens of, or immigrant 
aliens to, the United States; and all citizens of the United States 
and immigrant aliens who act as representatives, officials, or employees 
of a foreign government, firm, corporation, or individual pre con- 
sidered foreign nationals, 

hk. Graphic arts industry, Tneludes all types of facilities dnd indi- 
viduals engaged in performing any consultation, service, or the pro- 

duction of any component or end product which contributes to or 
results in the reproduction of classified information. Regardless of 
trade names or specialized processes, it will include writing, illustrat- 
ing, advertising services, copy preparation, all methods of printing, 
finishing services, duplicating, photo-copying, and film processing 
activities. | 
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@. Immigrant alien. Any person lawfully admitted into the United 
States under an immigration visa for permanent residence. An immi- 
grant alien is a national of the United States. 

m. Information. The term “information” as used herein means 
knowledge which can be communicated, either orally or by means of 
material. 

n. Key employee. Any employee, as differentiated from owners, 
directors, or officers, at a facility who requires access to classified 
information for the purpose of preparing a bid or quotation. 

o. Material. Any document, product or substance on, or in which, 
information may be recorded or embodied. Material shall include 
everything, regardless of its physical character or make-up. Infor- 
mation which is transmitted orally shall be considered as material 
for purposes of security. Machinery, documents, apparatus, devices, 
photographs, recordings, reproductions, notes, sketches, maps, and 
letters, as well as all other products, substances or materiel, shall fall 
within the general term of material. 

p. “Restricted Data”. All information designated as being “Re- 
stricted Data” within the meaning of Public Law 585—79th Congress 
(Atomic Energy Act of 1946), including all documents and other 
material of such designation which bear the following markings in 
addition to their security classification markings: “Restricted Data— 
Atomic Energy Act of 1946.” 

q. Secret. All information and material, the unauthorized dis- 
closure of which could result in serious damage to the Nation. 

7. Security cognizance. The responsibility for the implementation 
of the Department of Defense industrial security program for an 
individual facility which the Assistant Secretary of Defense (Man- 
power and Personnel) has assigned to one military department for 
that purpose. 

&, Security office. Any command, office, unit, agency, or person 
within a military department, designated by that military department 
to discharge the Department of Defense responsibilities for industrial 
security matters at the facility. 

t. Top Secret. All information and material, the defense aspect of 
which is paramount, and the unauthorized disclosure of which could 
result in exceptionally grave damage to the Nation. 


4. DESIGNATION OF SECURITY OFFICE 


The Department of Defense will assign security cognizance to a 
military department, which will designate the security office respon- 
sible for insuring that all Department of Defense classified informa- 
tion is properly safeguarded and will coordinate all industrial security 
matters of concern to the Contractor and activities of the military 
departments. The management of each facility which has been as- 
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signed to one of the military departments for cognizance will be 


notified in writing of this action by the department receiving the 
assignment at such time as the industrial security program is) initi- 
ated for the facility. The foregoing does not relieve field representa- 
tives of the military departments, in coordination with the security 
office of the cognizant military department, of the responsibility for 
exercising safeguarding controls of classified information in connec- 
tion with departmental contracts, nor does it affect in any way the 
responsibility for contract inspection of the contracts which are ad- 
ministered by military department field representatives. | 





= SPECIAL REQUIREMENTS FOR GRAPHIC ARTS 


Section VIII of this manual provides specific security measures 
for the safeguarding of classified information during the development, 
performance of service or production of material by the graphic arts 
industry. The security measures apply whether the work is per- 
formed on the premises of the prime contractor or at a graphic art 
facility which is a subcontractor. The provisions contained in Section 
VIII supplement the provisions of Sections I through VII of the 
Manual. 


6. GENERAL REQUIREMENTS | 


The Contractor: | 
a. Shall be responsible for safeguarding all classified information 





under his contrel, shall determine which of his employees or subcon- 
tractors require possession of, or access to, any element of the informa- 
tion, and shall not supply or disclose such information to any 
unauthorized person. | 

}. Shall provide suitable protective measures within his facility for 
the safeguarding of classified information. | 

c. Shall exclude (this does not imply the dismissal or separation of 
any employee) from any part of his plants, facilities, or sites at which 
classified work for any military department is being performed, any 
person or persons whom the Secretary of the military department 
concerned or his duly authorized representative, in the interest of - 
security, may designate in writing. | 

d. Shall bring to the attention of his personnel engaged in the 
preparation of bids, quotations, or in the performance of work on con- 
tracts which involve access to classified information, their continuing 
individual responsibilities for safeguarding classified information and 
that the unauthorized disclosure of classified information | violates 
Department of Defense regulations and contractual obligations and 
is punishable under the provisions of Federal Statutes. 

e. Shall bring to the attention of every employee whose lemploy- 
ment is terminated and who had access to classified information during 


4 








the period of his employment, that disclosure to unauthorized persons 
of such classified information is prohibited by Department of Defense 
Regulations and contractual obligations and is punishable under the 
provisions of the Federal Statutes. 

f. Shall not incorporate any special features of design or construc- 
tion in any non-military project or in any military project other than 
that for which they are furnished or designed if such incorporation 
will disclose classified information, except with the prior written 
authorization of the contracting officer concerned. 

g. Shall insure that the combinations of safes and dial type padlocks 
used to lock containers holding classified material shall be classified 
in accordance with the classification of the highest classified material 
stored in the containers and that they shall be changed at intervals of 
at least once every year and at the earliest practicable time following: 

(1) The relief, transfer, or discharge of any person having know]l- 
edge of the combination. 

(2) The compromise or suspected compromise of the container 
through loss or possible compromise of the combination. 

(3) The initial receipt of locked containers, 

kh. Shall perform security checks within the facility to insure that 
atiall times security precautions are taken to protect classified infor- 
mation in the possession of the facility and will designate an individ- 
ual or individuals to make checks, on a room or area basis, to insure 
that all classified material has been properly and safely stored. 

i. Shall execute and return the receipt form furnished with all 
information received from the Government classified Top Secret and 
Secret. If Top Secret or Secret information is received without a 
receipt form attached, the sender will be immediately informed by the 
Contractor. In those special cases where the sender deems it neces- 
sary, a receipt form shall be included with Confidential information, 
in which case the receiver of the classified information shall execute 
the receipt. Similarly, a subcontractor shall receipt for all informa- 
tion received from the Contractor classified Top Secret and Secret, 
and in addition, he shall receipt for Confidential information in those 
special cases where the sender deems it necessary. 

j- Shall return all classified information, including reproductions 
thereof, to the contracting officer concerned or his duly authorized field 
representative, unless specifically authorized in writing by the con- 
tracting officer to retain or otherwise dispose of such matter. Such 
classified information shall be returned: 

_ (1) On or before the date for opening of bids when a bid is not 

submitted. 
(2) Within 15 days after notification that a bid or negotiation 
proposal has not been accepted. 


289144°—54——2 5 





(3) At such other times as the contracting officer concerned or 
his duly authorized representative may direct or agree. 

k. Should the Department of Defense Security Agreement (DD 
Form 441) be terminated for any reason by either party and not be 
superseded by a new Security Agreement, shall tender all classified 
information in his possession to the military department concerned, 
which shall provide disposition instructions to the Contractor.) 

1. In those special cases in which retention of certain classified in- 
formation is necessary for the maintenance of essential records of the 
Contractor, and when so specifically requested, with justification  there- 
for, the contracting officer concerned may authorize its retention by the 
Contractor. | 

m. When requested by the security office of the cognizant military 
department may permit the review of the organization’s personnel 
records pertaining to the individual for whom the Contractor has 
requested a personnel security clearance. Failure on the part of the 
Contractor to permit such review will delay the granting of interim 
security clearances. 


7. REPORTS | 


The Contractor shall submit immediately to the security office of 
the cognizant military department: | 

a. A Confidential report of any information coming to his! atten- 
tion concerning existing or threatened espionage, sabotage, or sub- 
versive activities at any of his plants, factories, laboratories, or other 
sites, at which work for any military department is being performed 
or at which material in connection therewith is acquired, fabricated, 
manufactured, is in process of research, is being developed, or stored.* 

3. A Confidential report of any compromise of classified| infor- 
mation. | 

c. A Confidential report of any information coming to his atten- 
tion concerning any of his employees having access to classified 
‘nformation or who are in the process of being cleared for access to 
classified information which indicates that such access is not, or would 
not be, clearly consistent with the interest of National Defense. 

d. A report of any change of ownership, officers, or directors, 
operating name or addresses of the facility (or facilities) covered by 
the Security Agreement, during the period the Security Agreement 
is in effect, except that the provisions of this paragraph shall not be 
construed as requiring a report of stock transferred not affecting the 
control of the corporation. 

c. When requested by the security office of the cognizant military 








| 
*Note.—This requirement of the Department of Defense is not intended to) preclude 
similar reporting on these incidents to appropriate law enforcement agencies such ax the 


Federal Bureau of Investigation, i 
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department in writing, and stated to be needed in connection with an 
_ official investigation being conducted by an agency within the Depart- 
ment of Defense, information available to the Contractor concerning 
any of his employees working in any of his plants, factories, or sites 
at which work for a military department is being performed.* 


Section II—Handling of Classified 


Information 


The classification of defense information shall be determined by the 
Government, and the Contractor shall be notified of such security 
classifications. (To accomplish this, a Security Requirements Check 
List. DD Form 254 and Appendix 254-1, will be furnished by the con- 
tracting officer concerned prior to, or concurrent with, the award of 
| the contract.) When the Contractor has been notified of the classifi- 
cation, he shall safeguard the information by clearly indicating on 
all subsequent material related thereto the applicable classification 
marking and by maintaining the security controls as established in 
this Manual. 


8. MARKING 


a. After determination of the classification to be assigned thereto, 
classified information shall be plainly and conspicuously marked or 
stamped (not typed) in accordance with the procedures herein set 
forth. 

(1) Bound documents. Classified books or pamphlets, the pages 

of which are permanently and securely bound together so that 
the pages thereof cannot be removed without damage or 
mutilation, shall be marked Top Secret, Secret, or Confiden- 
tial, whichever is appropriate, at the top and bottom on the 
outside of the front cover and back cover and all printed, 
typed, or written pages which contain classified information, 
including the reverse side, if used. 
Correspondence and unbound documents. Correspondence 
and other documentary material not permanently and se- 
curely bound together, except as otherwise indicated in (4) 
and (5) below, shall be marked with the appropriate de- 
fense classification at the top and bottom of each page, in- 
diuding the cover page, if used. The marking at the top 
shall be placed so that it will not be hidden from view when 
the pages are clipped or stapled together. 


—— 

*Note.—Thisx requirement of the Department of Defenxe is not intended to preclude 
similar reporting on these Incidents to appropriate law enforcement agencies such as the 
Federal Bureau of Investigation. 





| 
| 
| 
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(3) Art work. Original art work shall have the security classifi- 
cation stamped or marked conspicuously in top and bottom 
margins of the mounting board and on all overlays and cover 
sheets. 
Charts, maps, drawings and tracings. The assigned defense 
classification shall be affixed under the legend, title block, 
or scale in such manner as it will be reproduced on all copies 
made therefrom. Such classification shall also be marked at 
the top and bottom in each instance. | 
Photographs, films, and microfilms. Classified photographs 
and films and their containers shall be conspicuously marked 
with the assigned defense classification. Continuous cover 
aerial reconnaissance mapping negatives, microfilm in roll 
form, and motion picture film, shall be marked with the ap- 
propriate classification at the beginning and ending of each 
roll. These and other classified negatives which do not lend 
themselves to marking shall be handled on a classified basis, 
and shall be kept in containers, properly secured, which shall 
bear the classification marking to which the contents are en- 
titled. In addition, motion picture films shall state in the 
title the classification thereof. Classified sound recordings 
shall be marked with the appropriate classification if prac- 
ticable; if marking of the recording is not practicable, its 
container shall be marked. 
Composition tapes and recordings. All composition tapes 
and recordings shall have the security classification st: imped 
at the beginning and ending of each roll. Rolls will be kept in 
containers, properly secured, which shall bear the classifica- 
tion marking to which the contents are entitled. 
Materiel. Items of classified materiel shall be proper] 
marked to indicate the defense classification, whenever prac- 
ticnble. Classified materiel which does not lend itself to 
marking shall have securely aflixed or attached a tag, sticker, 
or similar device bearing the appropriate defense classificj- 
tion markings. If neither method is practicable, recipients 
shall be specifically notified in writing of the classification 
of such items. | 

&. Additional marking. | 

(1) Classified material, Documents containing classified defense 
information furnished authorized persons other than thoge 
of, or in the employ of, agencies of the Department of De- 
fense, shall, in addition to being marked Top Secret, Secret. 
or Confidential, bear notation substantially as follows : | 

“This document contains information atfec ‘ting the na tionht] 
defense of the United States within the meaning of the 

















Espionage Laws, Title 18, U. S. C., Sections 793 and 794, 
the transmission or revelation of which in any manner to an 
unauthorized person is prohibited by law.” When classified 
items of materiel or material which do not lend themselves 
to marking are furnished to such persons, they shall be 
specifically notified in writing of such notation. 

(2) “Restricted Data.” In addition to the markings prescribed 
above, “Restricted Data” will be marked in capital letters, 
“Restricted Data—Atomic Energy Act 1946”, not less than 
14-inch in height. 

c. Marking of regraded documents and material. 

(1) Classification markings. Regraded documents and material 
shall be marked or stamped (not typed) with the new ap- 
propriate classification in the same manner as originally 
classified documents or material and the old markings lined 
through, except for bound documents, which if downgraded, 
will be regraded only on the front and back cover, and title, 
first and Inst pages. If the classification is canceled, the 
markings shall be lined through, except for bound documents 
which will require the cancellation markings only on the 
front and back cover and title, first and last pages. In cases 
where recipients have been notified in writing of the classi- 
fication of items, they will be notified of regrading action in 
the same manner. Prints of motion-picture film shall show 
revrading action on leaders attached between the plain leader 
and the first title frame. Material such as plates, negatives, 
standing type, proofs, etc., will have a statement attached 
thereto showing the regrading but which will in no way alter 

- the reproducibility of the material. 

Copies of regraded documents. The Contractor shall 
promptly mark copies of regraded documents, as appropriate, 
to include the authority cited, upon receipt of regrading no- 
tices, except as authorized in (3) below. 

Bulk files. When a document has been downgraded, bulk 
files or supplies thereof need not be marked as provided in 
(2) above, until copies are charged out for use. The change or 
cancellation of defense classification shall be indicated inside 
the tile drawer or other storage container. 


9. RECEIVING AND RECORDING 


“All classified information furnished by the Government shall be 
received and recorded at one or more control stations established at 
the Contractor's plant. A register shall be maintained of the receipt 
and dispatch of all classified information. A record shall also be made 
of the number of copies of classified information reproduced by the 
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responsible employees designated by the Contractor and cleared to 
receive the classitied information. PRIOR TO OPENING, each 
container shall be carefully inspected and any evidence of tampering 
shall be reported promptly to the dispatching activity. Upon) open- 
ing the inner container, the receipt found therein (when furnished) 
shall be dated, signed, and returned to the sender. Any discrepancy 
between the receipt and the contents shall be reported at once to the 
dispatching activity. The inner container shall be destroyed by burn- 
ing or pulping if the subject matter has been in contact therewith, 
unless its retention is necessary as evidence of tampering. 


! 


Contractor. The supervision of control stations shall be vested in 





10. ACCOUNTING | 
g. General. The Contractor shall submit to the security office of 
the cognizant military department, when so directed, an accounting of 
all defense material classified Top Secret or Secret. Records will be 
maintained in file for one year following transfer or destruction of the 
document. For defense material classitied Confidential, the Contrac- 
tor is required to maintain a record of the receipt and reproduction of 
Contidential information as required by paragraph 9, which record 
ix subject to inspection by the security office of the cognizant military 
department. 
bh. Additional requirements for Top Secret. 
(1) It is mandatory that all persons who have knowledge of Top 
Secret information be identifiable at all times. The Con- 
tractor will maintain a record by document, title, name and 
date. of all individuals, including stenographic, clerical. tech- 
nical, and production personnel who are afforded adcess to 
Top Secret information. 
The number of persons who work on Top Secret information 
shall be kept to an absolute minimum and each person shall 
be individually warned against disclosing such matters to 
persons whose duties do not require knowledge theraof, 
The dissemination of Top Secret information shall, be ef- 
fected by direct contact whenever practicable, without trans- 
mittal of documents, 
It is mandatory that transmittal and custody of Toy) Secret 
information be covered by a receipt system, both within and 
without the plint. 
Each copy of a Top Secret document shall be numbered in 
series. Distribution records and receipts shall show the copy 
number of each document transmitted. 
The designated employee in the control station shall open 
and deliver Top Secret material to the individuals who must 
see and work on the material. | 














(7) Under no circumstances shall Top Secret information be 
transmitted by mail channels. 


11. STORAGE 


a. The Contractor will not be eligible for the receipt of classified 
information in connection with precontract negotiations, submission 
of bids, ete., or for the award of a contract and performance there- 
under until he has adequate storage as described below. 
(1) Top Secret. Top Secret information while not in use will 
be stored in a safe or a safe-type steel file container having 
2 three-position dial-type combination lock and being of 
such weight, size, construction or installation as to minimize 
the possibility of surreptitious entry, physical theft, dam- 
age by fire or tampering. 
(2) Secret or Confidential. Secret or Confidential information 
while not in use shall be stored in one of the following ways: 

(x) In the same manner as Top Secret information. 

(b) In three-tumbler combination lock fire-resistant steel safe 
files. 

(c) In locked desks or file cabinets when a continuous watch 
by an officially assigned armed guard is maintained. (The 
armed guard shall be a contractor employee who has been 
appropriately investigated and cleared. He shall not be 
authorized access to the information except as necessary in 
the performance of his guard duties; i. e.. when material is 
left astray, etc.) 

(d) In steel file cabinets secured by a steel bar and padlock 
of the three-position combination dial-type from which 
the manufacturer’s identification number has been oblit- 
erated. 

b. Bulky Material. When it is impractical to store classified ma- 
terial because of its nature or size in accordance with the provisions 
of paragraph 11a, the Contractor shall safeguard such material by 
control of the area in which it is located, to the extent required by 
Section 1V of this manual. 

c. Supervision of storage containers. Only a minimum number of 
authorized persons should possess the combination or keys to the 
storage space or have access to the material stered therein. Safes and 
other containers in which classified information is stored shall 
habitually be kept locked when not under the direct supervision of an 
authorized person officially entrusted with the combination, keys, or 
the contents. 


12. TRANSMISSION 


a. Preparation for transmission. Printed or written information 
classified Top Secret, Secret, or Confidential shall be transmitted in 
double sealed opaque containers. The classified information shall be 
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protected from direct contact with the inner cover by a cover sheet or 
by folding inward. Only the inner container shall indicate the classi- 
fication and when appropriate the marking “Restricted Data—-Atomic 
Energy Act 1946,” and shall include therein a receipt form which 
identifies the addressor, the addressee, and the contents in such a 
manner as not to reveal classified information, except that Confidential 
information shall require a receipt only when the sender determines 
it necessary. Both the inner and outer containers shall indicate the 
addressee and addressor. | 

b. Limited to Continental United States. No classified information 
nor material shall be transmitted outside the Continental limits of 
the United States without the specific approval of, and in accordance 
with instructions issued by, the contracting officer concerned. 

c. Top Secret. Top Secret information shall be transmitted within 
the limits of the Contractor's facility by a messenger designated by 
the Contractor and who is cleared for access to Top Secret informa- 
tion. Transmittal beyond the Contractor’s establishment will be 
made only when authorized by the Government. When so authorized, 
transmittal shall be by messenger approved by the Government. 

d, Secret. Secret information shall be transmitted by one of the 
following means: 

(1) Messenger designated by the Contractor and who is cleared 
for access to Secret information. 

(2) United States registered mail, including registered air mail. 

(3) Protected commercial express, air or surface, under billing 
which assures the highest degree of protective handling. 

ec. Confidential. Use of non-registered mails is prohibited. Con- 
fidential information shall be transmitted by one of the following 
means: 

(1) By means established for transmittal of information of a 
higher classification. | 

(2) Messenger designated by the Contractor, who has been 
cleared for access to Confidential information. 

f. Cryptographic information. Cryptographic information shall 
be transmitted in accordance with specific instructions issued by the 
contracting officer. 

g. Intraplant transmittal of classified information. Classified in- 
formation, except Top Secret, may be transmitted within an individual 
facility in accordance with procedures established by the Contractor, 
provided they are based upon and consistent with this manual and 
these procedures have been approved by the security office of the 
cognizant military department. The procedures of this manual will 
covern all interplant transmission of classified information.| 

h. Bulky material. Whenever the size or quantity of classified 
information is of such bulk as not to lend itself to transmission as 
prescribed above, such material will be transmitted in accordance with 
specific instructions to be furnished by the contracting officer. 
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13. REPRODUCTION 


All copies or reproductions of classified material shall be appro- 
priately marked or stamped in the same manner as the original 
thereof. 

a. Non-reproducible material. The Contractor shall not make or 
permit to be made, without prior written authorization of the contract- 
ing officer, any photograph or other reproduction of Top Secret infor- 
mation or Secret information (when specifically prohibited), for any 
purpose. 

b. Reproducible material. The Contractor may reproduce, without 
prior authorization of the contracting officer, information classified 
Secret (unless specifically prohibited) or Confidential when such 
reproduction is essential to: 

(1) The performance of the contract. 

(2) The preparation of a bid or quotation. 

(3) Authorized correspondence in connection with the contract. 

(4) Preparation of patent applications to be filed in the U. S. 
Patent Office, but this paragraph shall not be deemed to 
authorize the filing of patent applications, and such applica- 
tion shall not be filed except as provided elsewhere in the 


contract. 


14. DESTRUCTION 


a. All Top Secret and Secret information and information classified 


as Confidential furnished the Contractor by the Government, shall be 
destroyed only when authorized in writing by the contracting officer. 
Accountability records will be maintained by the Contractor to reflect 
the destruction of such material. 

}. Confidential information developed or reproduced by the Con- 
tractor in connection with a Department of Defense contract may be 
destroyed upon determination by the Contractor that the material is 
obsolete or in excess of contractual and/or legal requirements. 

‘ce. Destruction of classified information may be accomplished by 
one of the following methods: 

(1) Printed or written defense information shall either be burned 
or destroyed by reduction to pulp by appropriate cleared 
personnel in the presence of a cleared witness. Those docu- 
ments which require authorization of the contracting officer 
prior to destruction pursuant to @. above, will also require 
a certificate indicating the date of destruction and identify- 
ing the document, executed and signed by both the destroying 
and witnessing individuals, and forwarded to the contracting 
officer authorizing the destruction. Copies of certificates of 
destruction shall be retained by the Contractor for a minimum 
of one year. 
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(2) When destruction by reduction to pulp is elected by the 
Contractor, the equipment employed shall be of a type recom- 
mended by the Department of Defense. The security oflice of 
the cognizant military department will furnish 4 list of 
approved equipment. 
When disposal is authorized, Top Secret, Secret, and Con- 
fidential defense equipment shall be melted or destroyed be- 
yond recognition and so as to prevent reconstruction. Neces- 
sary destruction may be limited to those portions of the 
equipment which incorporate the classified features, A cer- 
tificate indicating the date of destruction and identifying the 
equipment shall be executed and signed by both the individual 
destroying and the individual witnessing such destruction 
and shall be forwarded to the contracting officer authorizing 
the destruction. The contracting officer will determine 
whether the witness must be a representative of his office or 
of the Contractor. Copies of certificates of destruction shall 
be retained by the Contractor for a minimum of one year. 

d. Classified waste. Preliminary drafts, carbon sheets, carbon rib- 
bons, plates, stencils, composition tapes, masters, stenographic notes, 
work sheets, and similar items containing classified information shall 
be disposed of by burning, melting, or by reduction to pul > immedi- 
ately after they have served their purpose, or shall be given the same 
classification and safeguarded in the same manner as the material 
produced from them. 








Section I[[I—Access | 


15. GENERAL | 


An individual shall be permitted to have access to classified infor- 
mation only when cleared by the Government or the Contractor, as 
the case may be, as specified in the following paragraphs, and then 
he will be given access to such material only to the extent of his clear- 
ance. An individual requiring clearance shall be selected by the Con- 
tractor’s determination of the individual's need for such information 
in the performance of his assigned duties. Appeals procedures for 
those denied clearances by the Government are provided, |in certain 
instances, under regulations approved by the Secretaries of the mili- 
tary departments. | 





16. PRECONTRACT NEGOTIATIONS | 

In the case of precontract negotiations, advertisements, and prep- 
aration of bids under Invitation to Bid, officers, directors, owners, and 
key employees of the Contractor directly involved in such negotiations 
will be cleared by the Government, unless notified by the Government 
that such clearances are not required. 


id 








17. AFTER AWARD OF CONTRACT 


In the event a contract is awarded, in addition to those individuals 
clerred under the provision of paragraph 16, access to classified in- 
fortiation is authorized only to individuals as specified in the 
following: 

a. United States citizen employees of the Contractor who require 
access to information classified Top Secret or Secret or to “Restricted 
Data” or cryptographic material classified Confidential in connection 
with the performance of work on the contract, and who have been 
cleared by the Government. 

6. Immigrant alien employees of the Contractor who require access 
to information classified Top Secret, Secret, or Confidential in connec- 
tion with the performance of work on the contract, and who have been 
cleared by the Government. 

ce’ United States citizen employees of the Contractor, who require 
access to information classified Confidential in connection with the 
performance of work on the contract, and who have been cleared by 
the Contractor (except employees referred to in a above who require 
necess to “Restricted Data” or cryptographic material classified Con- 
fidential and who are cleared by the Government). A clearance by 
the Contractor shall be based on a determination that the individual's 
employment records are in order as to United States citizenship and 
that there is no information known to the Contractor which indicates 
that the employee's access to Confidential information is not clearly 
consistent with the interests of National security. The Contractor is 
not authorized to revoke a clearance that he has granted. 

dg. Other persons specifically authorized in writing by the Gov- 
ernment. 

ce. Colleges and universities, when Department of Defense Con- 
tractors, shall not grant clearances to their employees for access to 
information classified Confidential. 


18. PREEMPLOYMENT APPLICATIONS NOT AUTHOR- 
IZED 


AL personnel clearance action for an individual will not be initiated 
prior to the employment of the individual by the Contractor request- 
ing such action, 


19. APPLICATION FOR CLEARANCE 


Applications for clearance shall be made by the Contractor for his 
officers, directors, owners, and employees for whom Government clear- 
ance is required as specified in paragraphs 16, 17a, and 17} above, and 
shall be made to the security oflice of the cognizant military depart- 
ment by submission of the following: 

a. DD Form 48 (“Personnel Security Questionnaire” to be fur- 
nished by the Government) completed and executed by United States 
citizens. 
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d. DD Form 49 (“Immigrant Alien Questionnaire” to be furnished 
by the Government) completed and executed by immigrant aliens. 
c. One properly completed and executed fingerprint card (to be fur- 
nished by the Government). | 
d. Special requirements for colleges and universities. Colleges and 
universities, when Department of Defense Contractors, shall furnish 
to the security oflice of the cognizant military department the follow- 
ing information, in addition to that required in subparagraphs a and 
¢ supra, when clearance is required for their personnel, other than 
immigrant aliens, for access to Confidential : | 
(1) Verification of citizenship. | 
(2) Any information, derogatory or otherwise, available to the 
college or university oflicials or indicated in the personnel 
records of the college or university which will aid the mili- 
tary department concerned in reaching a decision as to 
whether a clearance should be issued. This may include the 
obtaining of a secrecy agreement from the individual 
concerned. ! 
| 
20. CONTRACTOR’S CLEARANCE RECORD | 
The Contractor shall maintain a current record of his employees 
who have been cleared for access to classified information. The rec- 


ord will indicate the degree and date of clearance and whether cleared 
by a specific military department or the Contractor. | 


21. EMPLOYMENT OF ALIENS aa 


No alien, or immigrant alien, employed by a Contractor for fur- 
nishing or constructing aircraft, or aircraft parts or aeronautical 
accessories for the Government shall be permitted to have access to 
the unclassified plans or specifications or the work under construction 
or to participate in the contract trials without written consent before- 
hand of the Secretary of the military department concerned! Appli- 
cation for such consent shall be made by submission of DD Form 49, 
completed and executed by the alien or immigrant alien, to the security 
office of the cognizant military department. | 





Section IV—Control of Areas 


When, because of the nature or size of classified material, it is other- 
wise impractical to prevent access to it by unauthorized individuals, 
and storage is not provided for as required by paragraph 11a, the 
Contractor shall safeguard such material by control of the area in 
which the material is located, provided further, that the Government 
and the Contractor shall agree upon the extent of the control of areas 
at the time such parties enter into a contract if such an agreement is 
necessary. | 
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22. AREA DESIGNATIONS 


Industrial plants may be divided into the following areas as cir- 
cumstances require: 

a. Cloxed Arcas. Areas that contain material classified Top Secret 
or Secret which may be accessible shall be designated “Closed Areas” 
and so marked. 

b. Restricted Areas. Areas that contain material classified Confi- 
dential which may be accessible shall be designated “Restricted Areas” 
and so marked. 

c. Open Areas. Areas not defined above, or areas containing classi- 
fied material which is not accessible, shall be known as open areas. 


23. AREA CONTROLS 


a. Cloxed Arear. 

(1) Shall be segregated or separated from adjacent areas by 2 
physical barrier capable of preventing observation or en- 
trance by unauthorized individuals. 

(2) During working hours, admittance shall be controlled by the 
posting of guards at all unlocked entrances. 

(3) During non-working hours, admittance shall be controlled by 
locked entrance and exits, and armed guards on patrols com- 
mensurate with the accessibility and size of the area. 

(4) At all times, personnel assigned to the area shall challenge 
the presence of unauthorized individuals. 

b. Rextricted Areas. 

(1) ‘Controls prescribed by a. (1) and a. (+) above, are applicable 
to Restricted Areas. 

(2) During working hours, admittance shall be controlled by 
Contractor authorized personnel at all unlocked entrances. 

(3) During non-working hours, admittance shall be controlled 
by locked entrances and exits, and guards on patrols com- 

| mensurate with the accessibility and size of the area. 

c, Open Areas. Open areas containing classified material which is 
not accessible need not be segregated or separated. Open areas con- 
taining TOP SECRET or SECRET material shall be protected by 
armed guards on patrol during non-working hours. 


24, SUPPLEMENTAL CONTROL SYSTEMS 


A central electrical alarm service (a service which is cleared as 
prescribed in Section VI, and in which the operation of the electric 
protective signals and devices are automatically signalled to a central 
station which has trained guards and operators in attendance at all 
times, which monitors the signal end of the alarm system, which pro- 
vides the response to a signal and which supervises the functions of 
the system), or an electrical protective system without a central alarm 
service (one in which the electrical protective circuits automatically 
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signal an alarm and where supervision is maintained over the main- 
tenance and repair of the system) may be used by the Contractor to 
supplement guard) personnel required: in paragraphs 23a, b, and ¢, 
above. ‘The use of an electrical protective system with or) without 
central alarm service may be authorized by the contracting oflicer of 
the military department concerned to supplant the use of guard per- 
sonnel required by paragraphs 23 0 and ¢, above, where the material 
involved is classified Confidential. Where electrical protegtive sys- 
tems are applied to the premises, all accessible openings thereto must 
be electrically protected. All material and equipment used in the 
system shall equal or exceed the Grade A specifications of the Under- 
writers’ Laboratories where applicable for the purpose for which it is 
used, and all installations should be Type IIL or better in accordance 
with the accepted Underwriters’ Laboratories standards for burglar 
alarm systems with the additional requirement that a signal be main- 
tained at the control station or visible from outside the facility show- 
ing the system to be in operation and in working order after normal 
working hours. | 


25. INTRA-PLANT CONTROL | 


The Contractor shall maintain an adequate control of individuals 
on his premises by means of one or more of the following: 

a. Employee investigations. 

»b, Guards. 

c. Lobby receptionists and visitor registers. 

d. Employee identification badges or cards. 





| 
| 
i 
| 
| 
1 
| 
| 


Section V—Visitors 
26. VISITOR CATEGORY 


For the purpose of this manual, the term “visitor” includes any 
person admitted to the Contractor's plant where Department of De- 
fense classified work is in progress who will have access to classified 
information or material exclusive of: | 

a. Persons employed on the classified work by the Contractor or his 
subcontractors. | 

b. Persons employed on classified work being performed |by a sub- 
contractor who must have access to classified work at a facility of the 
prime Contractor or at a facility of another subcontractor engaged in 
the performance of work in connection with the same primeé contract, 
provided the prime Contractor determines that such access is necessary 
for the performance of the prime contract and subcontracts involved. 

c. Representatives of the Department of Defense who are directly 
and officially concerned in the performance of the contract. 

d. Authorized representatives of Federal Executive Departments or 
Agencies having internal security investigative responsibilities by 
statute or by Executive Directive. | 
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e. Authorized representatives of certain Federal Departments or 
Agencies which have executed and which have in effect an agreement 
with the Department of Defense to permit certain of their representa- 
tives designated by names to visit Department of Defense Contractors’ 
facilities for agreed purposes. The security officer of the cognizant 
military department will notify management of clearance status of 
individuals falling within this category. 


27. AUTHORIZATION TO VISIT 


The Contractor shall obtain the prior authorization of the security 
office of the cognizant military department before granting permission 
for any visitor to have access to classified information or to enter 
Closed or Restricted areas. 


Section VI—Subcontractors, Vendors 
and Suppliers 


28. DETERMINATION OF CLEARANCE STATUS 


The prime Contractor shall determine from the security office of the 
cognizant military department whether the subcontractor, prospec- 
tive subcontractor, vendor, or supplier has been granted a prescribed 
facility clearance prior to disclosing any classified material. If the 
subcontractor or prospective subcontractor, vendor, or supplier does 
not have a prescribed facility clearance, the prime Contractor shall 


request the security office of the cognizant military department to 
initiate appropriate clearance action. 


29. NOTIFICATION OF SELECTION 


For each classified contract, the prime Contractor, immediately upon 
selection of a subcontractor or subcontractors with whom he will be 
dealing, shall furnish in writing to the contracting officer or his duly 
authorized field representative the names and addresses of each of the 
subcontractors to be engaged on classified work under the contract con- 
cerned. Prior to the award of a subcontract involving classified in- 
formation, the prime Contractor shall request the contracting oflicer 
or his duly authorized field representative administering the prime 
contract to furnish a Department of Defense Security Requirements 
Check List (DD Form 254) (if not previously furnished) which shall 
accompany each subcontract so awarded. 


30. ACTION BY SUBCONTRACTOR 


The subcontractor shall furnish to the security office of the cognizant 
military department properly executed forms necessary to process a 
facility clearance. The prime Contractor shall not disclose classified 
amaterial to the subcontractor or prospective subcontractor, vendor, 
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or supplier until after such subcontractor, vendor, or supplier has 
executed the Department of Defense Security Agreement and|a fa- 
cility clearance has been granted. 


31. RETURN OF CLASSIFIED INFORMATION 


In case of prime Contractor-subcontractor relationship, the subcon- 
tractor will be governed in the return of classified information to the 
prime Contractor as provided herein, except that approval of the con- 
tracting officer concerned will be obtained prior to the prime Con- 
tractor authorizing the retention of any classified information by the 
subcontractor, 


32. APPLICATION TO SUB-SUBCONTRACTORS 


Hor the purposes of this manual, each subcontractor shall be con- 
sidered as a prime Contractor with respect to his subcontractors. 


Section VII—Cryptographic Information 
33. APPLICATION OF MANUAL 


a. The provisions of this manual apply to research, development, 
and production of cryptographic equipment supplemented by special 
instructions to be issued for any specific contract pertaining to crypto- 
graphic equipment issued by the contracting officer concerned, notice 
thereof having been furnished the Contractor. 


6, Cryptographic clearances for employees and facilities will be 
issued by the appropriate military department under regulations|con- 
cerning this subject. Denials or revocations of cryptographic cl 
ances are not appealable. | 


Section VIII—Graphie Arts 


This part establishes the special procedures to supplement the fore- 
going provisions of this manual and will be followed in safeguarding 
the production and distribution of graphic arts involving classified 
information. 


34. PRODUCTION CONTROL RECORDS 


Production Control Records shall be plainly and conspicuously 
marked or stamped (not typed) with the same degree of classification 
as the defense information being processed. Such records, unless they 
contain or have permanently affixed thereto classified information, 
will automatically be declassified after delivery of the product ‘has 
been made. The Contractor may at his discretion combine the’ re- 
ceipt system with the production record : however, when such records 
ure combined, they must be retained for a one year period. | 
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35. AREA CONTROLS, ADDITIONAL REQUIREMENTS 


The facility shall meet the overall requirements for the proper 
physical safeguarding of the classified information to be entrusted 
‘to the facility. Because of the nature and size of printed matter and 
| production procedures, certain types of activities will be subject to 
additional area control as follows: 

a. Press Rooms. During the time that classified information is 
being run on the press, the press itself shall be identified and marked 
-as classified information of the category of the material being run 
and will not be declassified until the run has been completed and all 
classified information removed from the press. During such periods, 
the Contractor shall be responsible for insuring that only authorized 
employees engaged in operating the press are given access to the in- 
'formation. Management restrictions shall prohibit other employees 
from the immediate vicinity of the press. When this procedure for 
| press room security is installed by the Contractor, plates, blankets, 

chases, etc., need not be removed from the press at close of working 
‘hours when the press run is incomplete, provided the area meets the 
security requirements of Section IV. 

b. Dark Rooms. Admittance to all film processing units will be 
restricted to personnel appropriately cleared, who are assigned to the 
‘particular job or jobs involving classified information. 

c. Bindery Areas, Shall be secured by the same method as press 

room areas. 

d. Shipping Entrances. Will be secured at all times, loading and 
unloading operations will be performed under the supervision of an 
‘appropriately cleared responsible employee of the Contractor. 

e. Proof Reading Areas. Shall be controlled by physical barriers 
‘that will prevent access either visually or by sound, or entrance by 

unauthorized individuals. 


36. SPECIAL PRODUCTION CONDITIONS 


a. Over-runs. Excess quantities must be held to a minimum; an 

‘exact count of finished products must be made. Quantities in excess 

of the contract requirements will be destroyed in compliance with the 
provision of paragraph 14. 

b. Proofs. A record shall be kept of the numbers and disposition of 
‘proofs. Galley or page proofs approved by the contracting officer 
shall be retained until product is delivered and will then be returned 

to the contracting officer. 

c. Waxte Dixposal. At each production point at which waste, spoil- 
age, trimmings, cuttings, may accumulate in the course of manufacture, 
the Contractor shall provide waste containers appropriately marked 
for the disposal of the classified material. These containers must be 
adequately safeguarded and the waste promptly destroyed. Waste 

‘should not be retained in production areas during nonworking hours. 
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d. Return of Samples. All graphic art samples shall be returned 
to the contracting officer or his field representative immediately after 
completion of the work. | 

e. Bulk Shipment. Graphic arts products that are shipped in bulk 
will be stacked in the inner container face up. A cover sheet will be 
‘placed on top of the material before sealing container. The Con- 
tractor will maintain a record of the quantity in each container and, 
when the copies are serially numbered, the Contractor shall number 
the inner containers and the record shall show which serial numbers 
were packed in each container. The classification marking shall be 
stamped on all outside surfaces of the inner container. Containers 
shall be sealed by wire stapling or by tape so that tampering would 
be noticed. Address labels will be placed on the top surface of both 
containers and receipts will be attached to the inner container with a 
temporary fastener that permits removal by consignee. 


37. DESTRUCTION, SPECIAL REQUIREMENTS 
Material shall be destroyed in accordance with the provisions of 
paragraph 14 by the following approved methods of destruction 
listed below: 
Paper products Burn or pulp 
Plastics, film, acetates, cloth Burn 
Metals: | 
Foundry type Distribute in type case 
All other metals 
Wooden type Distribute in type case 
Glass negatives Dissolve in emulsion 
Blankets, rubber, felt, wool | 
Plaster molds Crushed beyond recognition 
Wax molds | 
Other materials not listed, or ne 
shall be destroyed beyond recogn 
reconstruction. | 


38. MAILING LISTS | 

a. Classified. When a mailing list is of itself classified but the con- 
tents are not classified, the material will be automatically unclassified 
at the point of mailing or when separated from the list at the point of 
shipping. When classified mailing lists are prepared or maintained 
by a Contractor, all material which retains an impression of the ad- 
dress, such as carbons, addressing plates, identification strips, and 
verification lists, will become classified. | 

b. Unclassified. When a mail list is not of itself classified but is 
used for the distribution of classified matter, it will be given the same 
classification of the material when affixed to the containers covering 
classified material. The list may be declassified when removed from 
the container. 
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Access: 


for Government-furnished material authorized for destruction 
for Top Secret or Secret material 
Acctates, destruction 
Addresses: 
change, reporting 
mailing lists, security classification 
Aircraft or aircraft parts construction, policy on employment of aliens or 
immigrant aliens on 
Alarm systems for area controls 
Alicns (sce also Immigrant aliens) : 
definition 


Arca: 
contro] requirements 
control requirements 
designations 


Bindery areas, control requirements 
Blankets, rubber, felt, wool, disposition 
Bound documents: 

definition 


Carbon ribbons, destruction 
Carbon sheets: 
destruction 


definition 

furnished authorized persons other than Agencies of Department of 
Defense, marking 

intraplant transmission 





Classified information Continued Page 
moarh ines. - re 7-0 
persons permitted to have access to : el ie ee 
receiving procedure E : O10 
return of by contractor Seis 5-6 
return of by subcontractors = 1) 
snfecuarding, contractors’ responsibility for 

Clearance (see Facility clearance; Security clearance) 

Closed aress: 
control oe 
designation. ....--- -- 

Cloth, destruetion ' . é 

Colleges: 
information to be submitted for clearances for necess to Confidential 

information....-. -------)- : > : | 
prohibited to grant clearances for access to Confidential information 

Composition tapes: | 
destruction 
marking. - - 

Compromise: 
definition of term... - as wi 
of classified information, reporting by contractor ——- 

Confidential (see also Classitied information; Security clearance): 
definition. ..-------------- oe 
reports, submission by contractor. 

Confidential information: 
developed or reproduced by contractor, destruction oe : 
Government-furnished, authorization required for destruction. ~~ -|- 
reproduction, maintenance of record of . - - 
reproduction policy 
storage... -- 
transmission. ....------ 

Containers? 
bulk shipment of graphic arts products, Marking, labeling, ete 
photographs and films, marking... -.--- 
storage of classified information, supervision ss 
transmitting classified information, instructions regarding 

Contracting officer, definition. ..------------ 

Contractor, definition of term 

Control stations for receiving ¢ 

Copies of regraded documents, marking 

Correspondence: 
authorized in connection with contract, reproduction 
marking... ---- 

Cryptographic inforn 
application of manual to Lenas 
clearances for : hevalaie 


CPANKTIINNON cccocos- oe cern nee e 1252 cc eseneronccaneseseesotses= 


Dark rooms, area-control requirements 
DI Forms: 
48, information on... - 
49, submission... -. -- 
254, furnishing ; E 
441, return of classified information in case of termination 
Definitions of terms... -- 
Drafts, preliminary, destruction 
Drawings, narking 
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1D: 


Employees (see also Key employees; Security clearance): 
having access to classified information, maintenance of record of... - 
identification badges and cards 
information coming to contractor concerning, reporting... - 
instructions, contractors’ responsibility for 
investigations for intraplant control 
personnel records, inspection by security office 

Espionage-law clause, use... _..- 

Excess quantities of graphic arts produce tx, disposition 

Executive orders applicable 


Facility clearance (see alsuv Security clearance): 
required for subcontractors, vendors, and suppliers 
Federal statutes applicable....--2-2-2.2 0. _ 
Felt blankets, disposition 
Files, bulk, of regraded documents, handling - - 
Film: 
destruction 
marking. -.-- 
regraded, marking 
Fingerprint card, submission 
Forcign national, definition 
Forms (see DD Forms) 
Foundry type, disposition 


Galley proofs, disposition aharcloiorsiaianele wis cxcejateamcte wibibieS lave alae Seis sje sle 
Glass negatives, destruction._......- 
Graphic arts industry: 


bulk shipments of products, instructions __ 
definition. -.-- 22 ---- ae 
overruns, disposition ea 
shipping entrances, security requirements. _ 
specific measures for safeguarding classified information 
Guardsifor area Controlses 3c. 3.5 on oc cacciere = Lb Svejdiciee ee ad Soe Secs 


I 


Identification badges and cards for employees. _.......--------- eee nee s 
Immigrant aliens: 

clearance for access to classified information 

definition 

employed by contractors furnishing aircraft, “aircraft parts, cte., 

special instructions. ..222---.----.- : 

Questionnaire, submission 

Information, definition of term 


Key emplovyces: 
REE) NEEL 19 ots ass ater careers brash agp Gre Nave ane etere mia-wralo ine en Win anita eG 


involved in precontract negotiations, clearance 


M 
Mail: 
address lists, security classification 
registered, use for transmitting Secret and Confidential information. 
Top Secret information not to be transmitted by 
Maps, marking 


Page 
10, 16 
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Marking: 


Messenger, use for transmission of classified information 
Metals, destruction 
Microfilm, marking 
Motion-picture film: 
destruction. —. - 
marking... 


Negatives: 
glass, destruction 
marking : 
regraded, marking 


Open areas: 


control a ainleicin a eel am 6 eum eee 
| 
| 


corr eee Kew we ee wm ww eee ek 
De ee ST 


Seewnceanceancud 


Page proofs, disposition. ._ . 

Paper products, destruction... 0 220 8. oe 
I I . . . * 

Patent applications, reproduction of classified information in connection 


with es es 


Persons: 
authorized, definition 
unauthorized, definition 
Photographs: 


ibited unless authorized 


information 


Pulp, reduction to, method for destruction of Classified information 


KR 


Receipt form, processing and return by contractor 
Recordings, markings. : See ee 
Records: 
bulk shipments of graphie arts products ae 
Confidential information rane lieci. higintenance 
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